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Chapter 1, Topic A 

Sentencing Purposes and the Death Penalty 

 
A number of empirical studies over the last two decades, mostly by economists, have 

purported to establish that the death penalty has a deterrent impact in modern times. As 

with prior studies making such claims, the data and conclusions in these papers are hotly 

disputed, and it still is (and likely will always be) difficult to make conclusive statements 

about the deterrent effect of capital punishment. Though strong proof of deterrence may 

always be elusive, would a truly conclusive and indisputable study resolve the debate 

over the death penalty? Suppose we could be absolutely positive that each execution of a 

convicted murderer would deter ten murders and thus save ten innocent lives. In light of 

such data, could there be any conclusive argument against the death penalty? Imagine the 

empirical evidence running the other way. Suppose we could be absolutely positive that 

each execution of a convicted murderer would cause ten additional murders (because of 

the brutalization impact of having society in the business of state killing) and thus cost 

ten innocent lives. In light of such data, could there be any conclusive argument for the 

death penalty? 

The next set of readings turn on the moral questions sitting before, under, around, and 

after the deterrence debates. The first is a short statement about the moral justifications 

for the death penalty. The second reading responds to two prominent legal scholars, Cass 

Sunstein and Adrian Vermeule, who have taken the position that, in light of the new 

deterrence data, society (including those with a liberal bent) should as a moral matter 

support the imposition of the death penalty. See Cass R. Sunstein & Adrian Vermeule, Is 

Capital Punishment Morally Required? Acts, Omissions, and Life-Life Tradeoffs, 58 

Stan. L. Rev. 703 (2005). 

For Capital Punishment: The Morality of Anger, Walter Berns 

Harper’s, Apr. 1979, at 15-20 

Anger is expressed or manifested on those occasions when someone has acted in a 
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manner that is thought to be unjust, and one of its origins is the opinion that men are 

responsible, and should be held responsible, for what they do. Thus, as Aristotle teaches 

us, anger is accompanied not only by the pain caused by the one who is the object of 

anger, but by the pleasure arising from the expectation of inflicting revenge on someone 

who is thought to deserve it. We can become angry with an inanimate object (the door we 

run into and then kick in return) only by foolishly attributing responsibility to it, and we 

cannot do that for long, which is why we do not think of returning later to revenge 

ourselves on the door. For the same reason, we cannot be more than momentarily angry 

with any one creature other than man; only a fool and worse would dream of taking 

revenge on a dog. And, finally, we tend to pity rather than to be angry with men who—

because they are insane, for example—are not responsible for their acts. Anger, then, is a 

very human passion not only because only a human being can be angry, but also because 

anger acknowledges the humanity of its objects: it holds them accountable for what they 

do. And in holding particular men responsible, it pays them the respect that is due them 

as men. Anger recognizes that only men have the capacity to be moral beings and, in so 

doing, acknowledges the dignity of human beings. Anger is somehow connected with 

justice, and it is this that modern penology has not understood; it tends, on the whole, to 

regard anger as a selfish indulgence.… 

Criminals are properly the objects of anger, and the perpetrators of terrible crimes—

for example, Lee Harvey Oswald and James Earl Ray—are properly the objects of great 

anger. They have done more than inflict an injury on an isolated individual; they have 

violated the foundations of trust and friendship, the necessary elements of a moral 

community, the only community worth living in. A moral community, unlike a hive of 

bees or a hill of ants, is one whose members are expected freely to obey the laws, and 

unlike those in a tyranny, are trusted to obey the laws. The criminal has violated that 

trust, and in so doing has injured not merely his immediate victim but the community as 

such. He has called into question the very possibility of that community by suggesting 

that men cannot be trusted to respect freely the property, the person, and the dignity of 

those with whom they are associated. If, then, men are not angry when someone else is 

robbed, raped, or murdered, the implication is that no moral community exists, because 

those men do not care for anyone other than themselves. Anger is an expression of that 
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caring, and society needs men who care for one another, who share their pleasures and 

their pains, and do so for the sake of the others. It is the passion that can cause us to act 

for reasons having nothing to do with selfish or mean calculation; indeed, when educated, 

it can become a generous passion, the passion that protects the community or country by 

demanding punishment for its enemies. It is the stuff from which heroes are made.… 

The law must not be understood to be merely a statute that we enact or repeal at our 

will, and obey or disobey at our convenience—especially not the criminal law. Wherever 

law is regarded as merely statutory, men will soon enough disobey it, and will learn how 

to do so without any inconvenience to themselves. The criminal law must possess a 

dignity far beyond that possessed by mere statutory enactment or utilitarian and self-

interested calculations. The most powerful means we have to give it that dignity is to 

authorize it to impose the ultimate penalty. The criminal law must be made awful, by 

which I mean inspiring, or commanding “profound respect or reverential fear.” It must 

remind us of the moral order by which alone we can live as human beings, and in 

America, now that the Supreme Court has outlawed banishment, the only punishment that 

can do this is capital punishment. 

The founder of modern criminology, the eighteenth-century Italian Cesare Beccaria, 

opposed both banishment and capital punishment because he understood that both were 

inconsistent with the principle of self-interest, and self-interest was the basis of the 

political order he favored. If a man’s first and only duty is to himself, of course he will 

prefer his money to his country; he will also prefer his money to his brother. In fact, he 

will prefer his brother’s money to his brother, and a people of this description, or a 

country that understands itself in this Beccarian manner, can put the mark of Cain on no 

one. For the same reason, such a country can have no legitimate reason to execute its 

criminals, or, indeed, to punish them in any manner. What would be accomplished by 

punishment in such a place? Punishment arises out of the demand for justice, and justice 

is demanded by angry, morally indignant men; its purpose is to satisfy that moral 

indignation and thereby promote the law-abidingness that, it is assumed, accompanies it. 

But the principle of self-interest denies the moral basis of that indignation. 

Not only will a country based solely on self-interest have no legitimate reason to 
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punish; it may have no need to punish. It may be able to solve what we call the crime 

problem by substituting a law of contracts for a law of crimes. According to Beccaria’s 

social contract, men agree to yield their natural freedom to the “sovereign” in exchange 

for his promise to keep the peace. As it becomes more difficult for the sovereign to fulfill 

his part of the contract, there is a demand that he be made to pay for his nonperformance. 

From this comes compensation or insurance schemes embodied in statutes whereby the 

sovereign (or state), being unable to keep the peace by punishing criminals, agrees to 

compensate its contractual partners for injuries suffered at the hands of criminals, injuries 

the police are unable to prevent. The insurance policy takes the place of law enforcement 

and the posse comitatus, and John Wayne and Gary Cooper give way to Mutual of 

Omaha. There is no anger in this kind of law, and none (or no reason for any) in the 

society.…  

 

No, Capital Punishment Is Not Morally Required: Deterrence, Deontology, and the 

Death Penalty, Carol S. Steiker 

58 Stan. L. Rev. 751-756, 765-770, 773-774 (2005) 

As an opponent of capital punishment, I have participated in many (and witnessed 

many more) debates about the morality and wisdom of the death penalty. The debate 

usually begins with one of two dramatic gambits by the proponent of capital punishment, 

both of which derive their power from the grievous harms suffered by murder victims and 

their loved ones. The first gambit is to consider in detail the facts of one or more capital 

murders and to propose that only the punishment of death is an adequate and proportional 

response to the terrible suffering of the victim intentionally inflicted by the perpetrator—

a predominantly retributive argument. The second gambit—a modified version of which 

Cass Sunstein and Adrian Vermeule use to begin their provocative article1—is 

predominantly consequentialist. This gambit is to suggest that if the death penalty can 

                                                      
1 Cass R. Sunstein & Adrian Vermeule, Is Capital Punishment Morally Required? Acts, Omissions, and 

Life-Life Tradeoffs, 58 Stan. L. Rev. 703, 705 (2005) (suggesting that “on certain empirical assumptions, 

capital punishment may be morally required, not for retributive reasons, but rather to prevent the taking of 

innocent lives”). 
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prevent—through incapacitation of the offender or general deterrence—the loss to 

murder of even one innocent life, then it is a morally justified or perhaps even morally 

required penal response. A common response to both of these gambits is to ask why it is 

we do not rape rapists, torture torturers, or rape and then murder those who rape and 

murder in order to provide a proportional response to the suffering they have inflicted or 

to adequately deter future rapists, torturers, and rapist/murderers. This response suggests 

that our rejection of such extreme punishments points the way to a categorical, 

deontological limitation on the kinds of punishments we are justified in imposing, on 

either retributive or consequentialist grounds. The usual counter to this response is to 

acknowledge that we do not and should not impose such extreme punishments—that 

there is some moral limit to what we can justify as punishment—but to deny that the use 

of the death penalty crosses that line. 

The debate—like a stylized form of dance—then tends to move from consideration of 

capital punishment in the abstract to its application in contemporary society. Here the 

opponent of the death penalty goes on the offensive, arguing that regardless of whether 

capital punishment is justified in the abstract, the fact that it is too often imposed 

arbitrarily, invidiously, or in error in our imperfect legal system renders it a morally 

unacceptable practice in contemporary society. The usual counter here is some 

combination of denying that the problems are as big as the opponent claims (citing the 

opponent’s abolitionist bias), denying that problems of arbitrariness and discrimination 

affect the justice of imposing the death penalty if the defendant is guilty, and 

acknowledging that the erroneous conviction and execution of innocents is unjust but 

maintaining that the problem is either small enough to be acceptable (in light of the 

greater number of innocent lives saved) or fixable. 

Sunstein and Vermeule want to dance to a very different tune. They start with some 

recent statistical studies of the impact of capital punishment on homicide rates—studies 

that claim to find strong deterrent effects after controlling for potentially confounding 

variables with multiple regression analysis.2 Sunstein and Vermeule do not purport to 

                                                      
2 Id. at 706 & n.9 (citing Hashem Dezhbakhsh et al., Does Capital Punishment Have a Deterrent Effect? 

New Evidence from Postmoratorium Panel Data, 5 Am. L. & Econ. Rev. 344 (2003) (suggesting that each 

execution on average prevents eighteen murders)). 
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vouch for the validity of this recent spate of studies, acknowledging that “it remains 

possible that the recent findings will be exposed as statistical artifacts or found to rest on 

flawed econometric methods.” This is a prudent concession, given the powerful reasons 

that are offered by John Donohue and Justin Wolfers,4 along with many other experts,5 to 

reject this body of work as the basis for any public policy initiative. Rather, Sunstein and 

Vermeule argue that if such deterrent effects could ever be reliably proven or even if the 

evidence demonstrated a “significant possibility” that the use of capital punishment saves 

a substantial number of lives by preventing future murders, then consequentialists and 

deontologists alike should join in supporting the retention and vigorous use of the death 

penalty. Indeed, they contend that under such conditions, capital punishment should be 

considered not merely morally permissible (as any consequentialist would hold) but 

actually “morally obligatory.” What Sunstein and Vermeule add to prior debates between 

consequentialists and deontologists regarding the death penalty is their insistence that 

recognition of the inapplicability of the act/omission distinction to the government as a 

distinctive kind of moral agent should strengthen the consequentialist argument in favor 

of capital punishment and undermine deontological objections to capital punishment, 

under the stipulated conditions of deterrence from which the argument proceeds. 

This argument neatly sidesteps some of the central wrangles in the typical death 

penalty debate described above. First, under the terms of Sunstein and Vermeule’s 

argument, there is no need to “draw the line” excluding some extreme punishments (like 

torture), because the argument denies the existence of any such categorical line 

                                                      
4 See John J. Donohue & Justin Wolfers, Uses and Abuses of Empirical Evidence in the Death Penalty 

Debate, 58 Stan. L. Rev. 791, 794 (2005) (reviewing the studies relied upon by Sunstein and Vermeule and 

finding “that the existing evidence for deterrence is surprisingly fragile”). 
5 See Richard Berk, New Claims About Executions and General Deterrence: Déjà Vu All Over Again?, 2 J. 

Empirical Legal Stud. 303, 328 (2005) (noting that “it would be bad statistics and bad social policy” to 

generalize from one percent of the data to the remaining ninety-nine percent, and concluding that “for the 

vast majority of states for the vast majority of years there is no evidence for deterrence” and that even for 

the remaining one percent, “credible evidence for deterrence is lacking”); see also Deterrence and the Death 

Penalty: A Critical Review of New Evidence: Hearings on the Future of Capital Punishment in the State of 

New York Before the New York State Assemb. Standing Comm. on Codes, Assemb. Standing Comm. on 

Judiciary, and Assemb. Standing Comm. on Correction, 2005 Leg., 228th Sess. 1-12 (N.Y. 2005) 

(statement of Jeffrey Fagan, Professor of Law and Pub. Health, Columbia Univ.), available at 

www.deathpenaltyinfo.org/FaganTestimony.pdf; Jeffrey Fagan, Death and Deterrence Redux: Science, 

Law, and Causal Reasoning on Capital Punishment, 4 Ohio St. J. Crim. L. 255 (2006); Ted Goertzel, 

Capital Punishment and Homicide: Sociological Realities and Econometric Illusions, Skeptical Inquirer, 

July-Aug. 2004, available at http://www.findarticles.com/p/articles/mi_m2843/is_4_28/ai_n6145278. 
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prohibiting extreme punishments as a moral matter; the only question is whether the 

government can prevent more suffering inflicted by future offenders than it metes out as 

punishment on current offenders. Second, there is no need to address the vexing issue of 

how to weigh innocent lives of murder victims against (usually, but not always) guilty 

lives of convicted capital defendants because the argument holds that the government is 

equally responsible for the harms that flow from its failure to impose the death penalty 

and for those that flow from its imposition. Thus, all lives (innocent or guilty) are 

counted equally, and all that remains to do is count: if more private murders would be 

prevented than executions imposed, the balance favors executions. Third, the argument 

insists that the distributional problems of arbitrary or invidious infliction of the death 

penalty disappear as moral problems, at least when there is reason to believe that private 

murders are at least equally arbitrary or invidious in their distribution. Sunstein and 

Vermeule contend that the belief that there is a categorical prohibition of extreme 

punishments or the belief that arbitrariness, discrimination, or error in the distribution of 

capital punishment count as distinctive moral failures are examples of the operation of a 

“moral heuristic”—by which they mean a form of moral shorthand that leads to error. 

Specifically, they refer to error arising from the failure to fully appreciate the 

distinctiveness of the government as a moral agent that must treat the death penalty as an 

example of a “life-life tradeoff.” 

The problem with Sunstein and Vermeule’s argument is not their general premise 

regarding the government’s distinctive moral agency, which, as they acknowledge, is 

likely to be far more congenial to the political opponents of capital punishment than to its 

supporters. Rather, Sunstein and Vermeule’s argument runs into serious problems when 

they attempt to transplant their insight about government agency from the arena of civil 

regulation to the arena of criminal justice. Sunstein and Vermeule’s assertion that the 

state’s execution of murderers is equivalent to its failure to adequately deter murders by 

private actors ignores the ways in which the construction of a governmental choice as a 

“life-life tradeoff” in the regulatory context does not map congruently onto the criminal 

justice context, either as a matter of morality or as a matter of justice. 

As a matter of morality, Sunstein and Vermeule fail to grapple adequately with the 
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fact that for their argument to succeed in the criminal context, they must jettison not only 

the act/omission distinction in the context of government action but also—and less 

convincingly—the distinction between purposeful wrongdoing on the one hand and 

merely reckless or even knowing wrongdoing on the other. Even more problematic is 

Sunstein and Vermeule’s failure to acknowledge the social and political fact that 

executions are not mere fungible “killings” but rather are part of a practice of state 

punishment that can be unjust in ways quite distinct from the general wrongness of 

killing. Sunstein and Vermeule’s reduction of the deontological objections to capital 

punishment to some version of the moral intuition that “killing is wrong” thus evades and 

fails even to acknowledge long-standing and widely discussed deontological objections to 

capital punishment qua punishment. 

Moreover, despite their protestations to the contrary, Sunstein and Vermeule’s 

argument in favor of capital punishment presents some conceptual slippery slopes upon 

which only the deontological arguments that they evade can offer some purchase. Their 

argument is unable to explain why we might not, under conceivable circumstances, be 

morally obligated to adopt punishments far more brutal and extreme even than execution, 

or to inflict similarly brutal and extreme harms on innocent members of an offender’s 

family (as punishment of the offender, not of the innocent), or to extend the use of capital 

punishment to contexts in which many deaths result from behavior far less culpable than 

murder, such as highway fatalities due to drunkenness or negligence. From their moral 

position, the only arguments available to Sunstein and Vermeule against any of these 

practices are unsatisfactorily contingent on prudential considerations, which will not 

always provide plausible reasons to avoid such practices. 

Sunstein and Vermeule wish to avoid making an exclusively consequentialist 

argument that appeals only to precommitted consequentialists. Thus, they insist that their 

argument not only puts consequentialist justifications for capital punishment on a surer 

footing but also should be persuasive to some deontologists (at least if the number of 

lives saved by capital punishment reaches a certain level). Here, too, they fail to see that 

the context of criminal punishment changes arguments about “threshold” deontology—

the acknowledgement by some deontologists that at some “threshold” of catastrophic 
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consequences, categorical moral prohibitions should give way to consequentialist 

concerns. 

Perhaps most surprising, it is not only deontologists who will fail to be moved by 

Sunstein and Vermeule’s arguments. If one applies to the question of how deterrence 

works (when it does) some of the same nuanced consideration of the operation of human 

cognition upon which Sunstein and Vermeule seek to draw to make their argument in 

favor of capital punishment, one sees that even committed consequentialists should not 

be convinced by Sunstein and Vermeule’s argument for the retention and use of capital 

punishment, even under the hypothetical conditions of deterrence that they assume.… 

A venerable deontological tradition with roots in Kantian retributivism holds that 

punishment is justified only as a response to wrongdoing by the offender and not by its 

consequential effects. In its strongest form, retributivism imposes a duty to punish 

offenders according to their desert. In its weakest and perhaps most widely accepted 

form—as a side constraint on the useful deterrent, incapacitative, or rehabilitative 

functions that punishment can serve in a society—retributivism requires, at a bare 

minimum, that the uses of punishment be limited to situations in which the punishment is 

deserved by the offender and is proportional to the offender’s wrongdoing. Under this 

theory, if the suffering caused by punishment is not deserved and is not proportional to 

the wrongdoing of those upon whom it is inflicted, then the infliction of such suffering 

constitutes a wrong—the imposition of unjust punishment—distinct from and worse than 

merely the suffering itself. 

At first glance, a retributive argument might seem an odd one to make against capital 

punishment, as it is retributivism that offers some of the strongest arguments in favor of 

the death penalty. (Reconsider the depiction of a generic death penalty debate with which 

I began, in which retributive arguments are deployed by the proponent of capital 

punishment.) Kant’s famous injunction—that a desert-island society about to disperse 

would still have an obligation to kill its last murderer—stands for the strong form of 

retributivism. This form of retributivism holds that the duty to impose deserved 

punishment exists regardless of any beneficial consequences that might be thought to 

flow from it. Kant’s use of the death penalty as the quintessential example of deserved 
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punishment for the crime of murder seems, at first blush, natural and unobjectionable. 

But there is good reason to think that capital punishment—at least as imposed in our 

contemporary society—routinely and inevitably runs afoul of retributivism’s bedrock 

proportionality constraint. It is rarely the case that execution as a form of suffering can 

confidently be viewed as disproportionate to the harms inflicted on the victims of capital 

murders.47 Rather, the strongest argument for such disproportionality lies in the reduced 

culpability of most convicted capital offenders; this is an argument that remains powerful 

even today, after the Supreme Court has recently declared that mentally retarded and 

juvenile offenders may no longer be executed for their crimes. Though capital defendants 

have usually committed (or participated in) heinous murders, they very frequently are 

extremely intellectually limited, are suffering from some form of mental illness, are in the 

powerful grip of a drug or alcohol addiction, are survivors of childhood abuse, or are the 

victims of some sort of societal deprivation (be it poverty, racism, poor education, 

inadequate health care, or some noxious combination of the above). In such 

circumstances, it is difficult to say that these defendants deserve all of the blame for their 

terrible acts; if their families or societies share responsibility—even in some small 

measure—for the tragic results, then the extreme punishment of death should be 

considered undeserved. Indeed, this point follows directly from Sunstein and Vermeule’s 

own logic. If the government is responsible for private murders that it fails to prevent by 

providing adequate deterrence, is it not also responsible for private murders that it fails to 

prevent by providing adequate poverty relief, support for families, education, health care, 

and initiatives to promote racial equality? This recognition of the conflict between 

collective responsibility for crimogenic conditions and the imposition of individual 

criminal responsibility for crime is best captured by a New Yorker cartoon in which a 

jury foreperson delivers the following verdict: “We find that all of us, as a society, are to 

blame, but only the defendant is guilty.” 

For this point to hold, it is not necessary to say that there are no capital defendants in 

                                                      
47 The lengthy waits on death row in anticipation of execution are the strongest current argument for this 

sort of disproportionality. See, e.g., Soering v. United Kingdom, 11 Eur. Ct. H.R. 439 (1989) (holding that 

a person sought for extradition from the United Kingdom to the United States could not be extradited 

because of the likelihood that he would suffer “death row phenomenon” in the prolonged and uncertain 

wait for his execution, which would violate the European Convention on Human Rights).… 
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our society who could be deemed sufficiently blameworthy so as to deserve the death 

penalty, or that all capital defendants not sufficiently blameworthy for capital punishment 

are blameless for their actions and deserve no punishment at all, or that criminal 

defendants in general are blameless and undeserving of any criminal punishment. Rather, 

the more modest point is simply the uncontroversial empirical fact that in our 

contemporary society, those most likely to commit the worst crimes (capital murders) are, 

as a group, also most likely to have had their volitional capacities affected or impaired by 

societal conditions for which we collectively bear some responsibility. Thus, it cannot 

fairly be said that this group is deserving of our worst punishment, or, more affirmatively, 

it must be acknowledged that there is a retributive gap between the culpability of such 

offenders and the punishment inflicted upon them. 

Moreover, from the standpoint of retributive justice, the strong evidence of 

discrimination (on the basis of race) or mere arbitrariness (on the basis of geography, 

among other things) in the imposition of capital punishment takes on a new and different 

significance from the disparate impact of the private murders that the government might 

fail to deter. The fact that the race of the defendant and/or the race of the victim 

frequently have been found to have salience in predicting whether a defendant will be 

sentenced to death shows not only that there is some racial skewing in the distribution of 

capital sentences, but also that there is reason to question the underlying moral and legal 

judgment that any particular murder is one for which capital punishment is a proportional 

response. Similarly, the fact that defendants from otherwise similar counties in the same 

state face radically different prospects of receiving capital punishment calls into question 

not only the procedures by which those deserving of capital punishment are chosen but 

also the reliability of the underlying judgment that any particular defendant so chosen 

deserves the death penalty. Unless one takes the position that capital punishment is a 

deserved and proportional response to every intentional killing no matter what the 

circumstances (a position neither required by retributivism nor permitted by American 

law), one can take no recourse in the argument that discrimination and arbitrariness 

merely exclude some deserving defendants from execution. Rather, discrimination and 

arbitrariness undermine our confidence in the very attribution of desert to the defendants 

chosen for execution. 
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The strongest case for a retributive gap, of course, lies in the conviction and execution 

of the innocent—a moral wrong that we have new reason to believe is disturbingly 

prevalent in our capital punishment system.… 

There is a second and distinct flaw in the equivalence that Sunstein and Vermeule seek 

to maintain between racial inequality in the administration of capital punishment and 

racial inequality in the distribution of private murders. The racial inequalities in the 

administration of capital punishment—both the failure to give equal weight to the deaths 

of black victims as compared to white victims in similar cases and the greater willingness 

to take the lives of black defendants as compared to white defendants in similar cases—

give rise to an inference of racial animus on the part of state actors (prosecutors and 

jurors). That is, these disparities reveal the unwillingness or inability, whether conscious 

or unconscious, of governmental actors to treat black citizens with equal concern and 

respect. But the racial inequality in the distribution of private murders does not plausibly 

reflect such pervasive animus on the part either of the murderers or the government.… 

A third major wellspring of deontological objection to the justice of capital 

punishment is the claim that, unlike many ordinary punishments, it violates human 

dignity. This view has been given its most prominent exposition in Justice Brennan’s 

concurring opinion on the unconstitutionality of the death penalty as “cruel and unusual 

punishment” under the Eighth Amendment in Furman v. Georgia. This claim has an 

abstract, slippery quality to it that makes it difficult to assess whether the violence done 

to human dignity through the imposition of death as punishment is different in any 

meaningful way from the violence done to human dignity through the crime of murder.… 

The imposition of extreme punishments such as execution (or rape or torture), even in 

cases involving the most deserving of murderers (or rapists or torturers), violates human 

dignity—not because of what it does to the punished, but rather because of what it does 

to all of us. Death, from either execution or murder, by definition destroys the human 

capacities of the person killed, but inflicting death (or rape or torture) as punishment can, 

in addition, damage or destroy the human capacities of those of us in whose name the 

punishment is publicly inflicted. 
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This threat to dignity stems from certain sociological facts about the way punishment 

works as a social practice. Punishment is a public act; it is generally presented by the 

government as deserved by the recipient, and that imputation of desert is generally 

accepted by the public; the imposition of punishment tends to elicit gratifying emotions 

of satisfaction because the public condemnation and suffering of an offender assuage to 

some degree the anger and hatred provoked by the offense. Nothing in this 

characterization is meant as a normative justification of punishment practices. I mean to 

take no position here on whether the “retributive hatred” that wrongdoing inspires is a 

moral good,72 or whether the public satisfaction of vengeful urges offers a satisfactory 

consequentialist defense of punishment. Rather, I mean simply to suggest that when the 

purposeful infliction of extreme suffering is yoked with emotions of righteousness and 

satisfaction, it will inevitably suppress our ordinary human capacities for compassion and 

empathy. To be sure, the desire to punish may itself spring, at least in part, from 

compassion and empathy for crime victims. And not every kind of punishment 

necessarily suppresses to any great extent our capacities for compassion and empathy. 

But the inherent moral satisfaction that attends the practice of punishment when it 

includes the infliction of death or other very extreme forms of suffering does seem to 

permit, or even require, the weakening of important psychological constraints against 

brutality. In this way, brutal punishment poses threats to our human capacities distinct 

from and more insidious than other forms of brutality that might be authorized or 

tolerated by the government because punishment has a distinctive connection to powerful 

human emotions.… 

NOTES 

1. Arguments for and against the death penalty. For many observers, the fundamental 

question about the legitimacy of the death penalty turns on moral arguments. Walter 

Berns has developed the argument presented above in more detail in his book, For 

Capital Punishment (1979). More recently, Sunstein and Vermeule made a sustained 

moral argument in favor of the death penalty under some circumstances. In response 

                                                      
72 See, e.g., Jeffrie G. Murphy, Hatred: A Qualified Defense, in Forgiveness and Mercy 88, 91-92 (Jeffrie 

G. Murphy & Jean Hampton eds., 1988) (defending “retributive hatred” as an appropriate moral response 

to certain types of wrongdoing). 
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critics argue that the taking of life is immoral, even when done by the state. Other critics 

attack the barbarity of the sanction itself. Yet others question whether any government 

can be trusted with such an awesome power, even if the morality of retribution itself is 

recognized. The literature is vast and impassioned, and includes striking historical, 

geographical, social, and comparative arguments. See, e.g., Encyclopedia of Capital 

Punishment (1998); Franklin Zimring, The Contradictions of American Capital 

Punishment (2003). 

2. New deterrence literature. The question whether the death penalty deters has a 

long history. Professor Bernard Harcourt observes: 

Beccaria, the first true rational choice theorist, did not believe that capital punishment fell 

within the domain of the sovereign’s right to punish, but instead within the domain of war, 

which, he argued, was ruled by necessity and utility. But the death penalty, according to 

Beccaria, served neither interest. It was not necessary because long-drawn-out punishments, 

such as penal servitude or slavery for life, were more effective and fear-inducing than the 

fleeting shock of death. It was also not useful because capital punishment had a brutalizing 

effect on society. Jeremy Bentham—the very spokesman for the theory of marginal deterrence 

in the modern era—agreed entirely: “the more attention one gives to the punishment of death 

the more he will be inclined to adopt the opinion of Beccaria—that it ought to be disused. This 

subject is so ably discussed in his book that to treat it after him is a work that may well be 

dispensed with.” 

See Bernard Harcourt, Randomization and Social Physics: Post-Modern Meditations on 

Punishment, A Polemic and Manifesto for the 21st Century (working draft, February 

2007). 

Neither scholars nor politicians in the United States have treated Beccaria and 

Bentham as having the last word on the subject. In 1975 Professor Isaac Ehrlich 

influenced the course of this debate when he concluded, based on a sophisticated study 

on data from 1933 to 1969 in the United States, that “an additional execution per year … 

may have resulted (on the average) in 7 or 8 fewer murders.” Isaac Ehrlich, The Deterrent 

Effect of Capital Punishment: A Question of Life and Death, 65 Am. Econ. Rev. 414 

(June 1975). Sharply critical reviews of Ehrlich’s studies led most observers in the 1980s 
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and 1990s to treat the deterrent impact of the death penalty as an open question. Ehrlich’s 

work was conducted before the modern reconstruction of the death penalty in America, a 

story told in brief in Chapter 3 of this volume. A number of new studies, however, have 

purported to establish that the death penalty has a deterrent impact in modern times. 

3. At what price? One fairly isolated argument concerning the death penalty involves 

the financial cost of operating a functional capital punishment system. Death penalty 

cases are enormously expensive. See The Costs of the Death Penalty, testimony of 

Richard C. Deiter, executive director of the Death Penalty Information Center, before the 

Massachusetts Legislature, Joint Committee on Criminal Justice (available at 

http://www.deathpenaltyinfo.org/Mass CostTestimony.pdf) (reporting various 

calculations and estimates of the cost of capital cases in different jurisdictions). Indeed, 

many prosecutors with capital charging authority use it rarely or not at all, in part to 

shepherd resources for the full range of cases, apart from moral, philosophical, or 

political concerns. See E. Michael McCann, Opposing Capital Punishment: A 

Prosecutor’s Perspective, 79 Marq. L. Rev. 649 (1996) (noting prosecutors’ concerns 

about the costs of the death penalty). Death penalty proponents respond that the costs are 

high in part because of excessive relitigation of capital claims, and that even at a high 

cost, a capital sentence may be justified. Other observers find the entire conversation 

about the cost of the capital system distasteful, holding that moral arguments should be 

determinative. Some people consider the idea of assessing economic costs in the absence 

of measures of human cost stilted. 

4. Death as the appropriate penalty for what types of crimes? Walter Berns points 

to the atrocities of the Nazi regime, including genocide and crimes against humanity, as 

offenses meriting death. Compared with the magnitude of those crimes, what other 

crimes, if any, deserve the death penalty? See Matthew H. Kramer, The Ethics of Capital 

Punishment: A Philosophical Investigation of Evil and Its Consequences (2012) 

(developing a limited “purgative” rationale for capital punishment under narrow 

circumstances); but see Dan Markel, State, Be Not Proud: A Retributivist Defense of the 

Commutation of Death Row and the Abolition of the Death Penalty, 40 Harv. C.R.–C.L. 

L. Rev. 407 (2005). Does it not denigrate the enormity and brutality of genocide and 
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crimes against humanity if death becomes the punishment for any murder? Consider also 

that the judges of the recently instituted International Criminal Court cannot impose death 

sentences even though they try cases of genocide, crimes against humanity, war crimes, 

and the crime of aggression. 
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