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Chapter 3, Topic C 

Departures from the Federal Sentencing Guidelines 

During the Koon Era 

 

In Koon v. United States, 518 U.S. 81 (1993), the Supreme Court addressed the level of 

appellate review that was appropriate for assessing a sentencing court’s decision to depart. The 

Court, in an opinion by Justice Kennedy, held that a district court judge’s decision to depart from 

the guidelines 

will in most cases be due substantial deference, for it embodies the traditional exercise of discretion by 

a sentencing court.… Whether a given factor is present to a degree not adequately considered by the 

Commission, or whether a discouraged factor nonetheless justifies departure because it is present in 

some unusual or exceptional way, are matters determined in large part by comparison with the facts of 

other Guidelines cases. District courts have an institutional advantage over appellate courts in making 

these sorts of determinations, especially as they see so many more Guidelines cases than appellate 

courts do. In 1994, for example, 93.9% of Guidelines cases were not appealed.… 

This does not mean that district courts do not confront questions of law in deciding whether to 

depart.… The Government is quite correct that whether a factor is a permissible basis for departure 

under any circumstances is a question of law, and the court of appeals need not defer to the district 

court’s resolution of the point.… 

As the Court applied this holding to the facts of the case, it found that the district court had 

abused its discretion by considering the defendants’ collateral employment consequences in 

granting a downward departure. It found that career loss “is not unusual for a public official who 

is convicted of using his governmental authority to violate a person’s rights to lose his or her job 

and to be barred from future work in that field.” In addition, the Court held that “the low 

likelihood of petitioners’ recidivism was not an appropriate basis for departure,” as criminal 

history category I already indicates a low likelihood of repeat offending. On the other hand, the 

Court determined that the sentencing court acted within its discretion in considering 

susceptibility to abuse in prison and successive prosecutions as grounds for a downward 
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departure. 

Prior to the Supreme Court’s decision in Koon, federal district judges used their departure 

authority rather sparingly, perhaps because many circuit courts reviewed decisions to depart de 

novo while refusing to review any discretionary decision not to depart from the guidelines. 

Before Koon, district judges exercised their independent authority to depart from the guidelines 

in only about 10% of cases (although, during the same period, prosecutors requested and judges 

granted departures based on defendants’ substantial assistance in about twice as many cases). 

The Koon decision, perhaps responding to judicial and academic complaints about guideline 

rigidity, seemed designed through its adoption of an “abuse of discretion” review standard to 

enhance sentencing courts’ departure authority. If this was indeed the Supreme Court’s goal, 

Koon has proved to be a very effective ruling. The total number of departures has increased 

steady following the Koon decision, and by 2001 there were roughly twice as many departures as 

in 1995. 

Notably, almost all departures involve decisions by sentencing judges to impose a sentence 

below the applicable guideline range. Since the start of guideline sentencing, upward departures 

have never constituted much more than 1% of all sentenced cases, and in 2001 there were 30 

times more downward departures than upward departures. Did these trends occur because federal 

sentencing judges generally disapprove of the severity of sentences under the guidelines, or is 

some other dynamic at work? 

Though consistent in direction, judicial departure rates have not been uniform across federal 

districts and circuits. A high rate of government sponsored non-guideline sentences in certain 

southwestern border districts, such as Southern California and Arizona, can be traced in part to 

“fast track” departure programs adopted in districts with a high volume of immigration cases; 

these programs were designed to encourage the prompt disposition of cases in which a defendant 

would ultimately be deported following any term of imprisonment. Should statistics revealing 

significant regional variations in the use of departure authority be a source of particular concern? 
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Congressional Reaction to Koon: The Feeney Amendment 

Despite the occasional expression of concerns by the Department of Justice and a few 

commentators over the increased use of downward departure authority after Koon, many judges 

and most commentators welcomed the increased sentencing flexibility that Koon seemed to 

endorse through its expanded view of departure authority. In 2003, however, Congress decreed 

through a provision known as the Feeney Amendment that the use of departure authority had to 

be reined in. The statute required circuit courts to apply de novo review of departures (effectively 

overruling the Koon decision) and directed the commission to amend the guidelines to 

“substantially reduce” the number of downward departures. Pub. L. 108-21, 117 Stat. 650, 

§401(m). Congress provided no specific guidance to the commission on how to interpret or 

effectuate this directive. 

 

State Law Approaches to Departure Authority  

As in the federal system, most state guidelines allow the judge to depart from the sentence 

range designated in the guidelines. In some states, the departures are categorized according to 

whether they affect either the disposition of the sentence or the duration of the sentence. 

Departure standards in most states are generally not as detailed or restrictive as in the federal 

system: state systems providing for departures typically permit the sentencing court to depart for 

any “substantial” or “compelling” reasons, or they set forth nonexclusive lists of reasons for 

departures. The departure statutes generally require the judge to explain any departure, and an 

inadequate explanation can lead to reversal on appeal. Appellate courts in these jurisdictions 

have developed extensive case law approving or disapproving various grounds for departure. The 

case law in some states, such as Pennsylvania, gives the trial judge much wider latitude than that 

in other states, such as Minnesota. 

Despite more permissive departure standards, the number of departures in state systems has 

remained well below the number of cases sentenced within the state guidelines. For instance, in 

Minnesota dispositional departures have occurred in around 10% of total cases sentenced, while 

durational departures have occurred in about 25% of cases involving an active prison term. See 



Page 3C-4 
 

Richard Frase, Implementing Commission-Based Sentencing Guidelines: The Lessons of the 

First Ten Years in Minnesota, 2 Cornell J.L. & Pub. Pol’y 279 (1993). By what criteria could a 

sentencing commission decide how many departures are too many? Too few? 

 

Throughout the history of the federal guidelines, an issue that has been debated and litigated is 

what the standard should be for assessing the extent of departures. In comparison, the Minnesota 

Supreme Court, early in the history of the Minnesota sentencing guidelines, held that any upward 

departure duration should generally not exceed twice the presumptive duration. See State v. 

Evans, 311 N.W.2d 481 (Minn. 1981). 
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