
Page 4A-1 
 

Chapter 4, Topic A 

Consecutive Sentencing After Blakely 

 

In sentencing systems that require the finding of some predicate fact before a 

consecutive sentence is allowed to replace the presumptive concurrent sentence, 

defendants have argued that Blakely v. Washington, 542 U.S. 296 (2004), requires a jury 

to find the relevant fact before a judge may order the sentences to run consecutively. 

Most lower courts addressing this issue in Blakely’s wake, however, had concluded that 

Blakely applies to the selection of the proper sentence for each crime of conviction, but 

not to the interaction among those sentences. See, e.g., Smylie v. State, 823 N.E.2d 679 

(Ind. 2005); State v. Cubias, 120 P.3d 929 (Wash. 2005). But see State v. Foster, 845 

N.E.2d 470 (Ohio 2006) (finding Blakely applicable to factfinding required for 

consecutive sentencing). In early 2008, the Supreme Court took up a case from Oregon 

presenting the issue of whether Blakely requires that those facts which permit a judge to 

impose consecutive sentences under state law must be proven to a jury. In a 5-4 decision 

authored by Justice Ginsburg, Oregon v. Ice, 555 U.S. 160 (2009), the Supreme Court 

declared that the Sixth Amendment, as construed in Apprendi and Blakely, should not be 

extended to preclude states from allowing judges to find those fact necessary to the 

imposition of consecutive sentences. 

From time to time, a legislature specifies in a criminal statute that any sentence 

imposed under the statute must be consecutive rather than concurrent. For instance, under 

Idaho Code §18-2502(1), a sentence for escape by a prisoner “shall commence at the time 

[the prisoner] would otherwise have been discharged.” Similarly, the Supreme Court in 

United States v. Gonzales, 520 U.S. 1 (1997), interpreted 18 U.S.C. §924(c) to prevent 

the federal firearm enhancement from being imposed concurrently with an existing state 

or federal sentence. Are there general criteria that legislatures might follow in selecting 

crimes to receive consecutive sentences automatically? See also 11 Del. C. §1447(c). 

Should sentencing courts set consecutive or concurrent sentences based on what they 

believe was the legislative intent of the criminal statute violated by the defendant?  
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