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Chapter 4, Topic B 

Crack Cocaine Sentencing 

 

The use of quantity measures for assessing the seriousness of drug offenses has proved 

most controversial in the context of cocaine, especially in the federal system. At the 

inception of modern sentencing reforms in the mid-1980s, federal statutes and guidelines 

incorporated a “100-to-1 ratio” between powder cocaine and crack—that is, an offense 

must involve 500 grams of powder cocaine, but only 5 grams of crack, to trigger a five-

year minimum penalty. This 100-to-1 ratio had long been the subject of heated debate, 

primarily because of its disparate impact on minority defendants, and in 2010 Congress 

finally passed legislation, titled the Fair Sentencing Act, which required a greater amount 

of crack to trigger certain sentencing terms (though under the law it remained the case 

than 18 times more powder cocaine was needed to trigger the same sentences for a 

quantity of crack). Even before this statutory change, but after the Supreme Court in 

United States v. Booker, 543 U.S. 220 (2005), made the federal sentencing guidelines 

“effectively advisory,” lower courts struggled to determine whether and when the severe 

crack guidelines should be followed. The Supreme Court addressed these matters through 

its ruling in Kimbrough v. United States, 552 U.S. 85 (2007). In Kimbrough, the Supreme 

Court provided this review of the U.S. Sentencing Commission’s approach to setting 

guidelines for crack and powder cocaine offenses:  

 

The Commission did not use [an] empirical approach in developing the Guidelines sentences 

for drug-trafficking offenses. Instead, it employed the 1986 Act’s weight-driven scheme. The 

Guidelines use a drug quantity table based on drug type and weight to set base offense levels 

for drug trafficking offenses. See USSG §2D1.1(c). In setting offense levels for crack and 

powder cocaine, the Commission, in line with the 1986 Act, adopted the 100-to-1 ratio. The 

statute itself specifies only two quantities of each drug, but the Guidelines go further and set 

sentences for the full range of possible drug quantities using the same 100-to-1 quantity ratio. 
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The Guidelines’ drug quantity table sets base offense levels ranging from 12, for offenses 

involving less than 250 milligrams of crack (or 25 grams of powder), to 38, for offenses 

involving more than 1.5 kilograms of crack (or 150 kilograms of powder). 

Although the Commission immediately used the 100-to-1 ratio to define base offense levels 

for all crack and powder offenses, it later determined that the crack/powder sentencing 

disparity is generally unwarranted. Based on additional research and experience with the 100- 

to-1 ratio, the Commission concluded that the disparity fails to meet the sentencing objectives 

set forth by Congress in both the Sentencing Reform Act and the 1986 Act. In a series of 

reports, the Commission identified three problems with the crack/powder disparity. First, the 

Commission reported, the 100-to-1 ratio rested on assumptions about the relative harmfulness 

of the two drugs and the relative prevalence of certain harmful conduct associated with their 

use and distribution that more recent research and data no longer support.… 

Second, the Commission concluded that the crack/powder disparity is inconsistent with the 

1986 Act’s goal of punishing major drug traffickers more severely than low-level dealers. Drug 

importers and major traffickers generally deal in powder cocaine, which is then converted into 

crack by street-level sellers. But the 100-to-1 ratio can lead to the “anomalous” result that 

“retail crack dealers get longer sentences than the wholesale drug distributors who supply them 

the powder cocaine from which their crack is produced.” 

Finally, the Commission stated that the crack/powder sentencing differential “fosters 

disrespect for and lack of confidence in the criminal justice system” because of a “widely-held 

perception” that it “promotes unwarranted disparity based on race.” Approximately 85 percent 

of defendants convicted of crack offenses in federal court are black; thus the severe sentences 

required by the 100-to-1 ratio are imposed “primarily upon black offenders.” 

Despite these observations, the Commission’s most recent reports do not urge identical 

treatment of crack and powder cocaine. In the Commission’s view, “some differential in the 

quantity-based penalties” for the two drugs is warranted, because crack is more addictive than 

powder, crack offenses are more likely to involve weapons or bodily injury, and crack 

distribution is associated with higher levels of crime. But the 100-to-1 crack/powder ratio, the 

Commission concluded, significantly overstates the differences between the two forms of the 

drug. Accordingly, the Commission recommended that the ratio be “substantially” reduced. 

The Commission has several times sought to achieve a reduction in the crack/powder ratio. 
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In 1995, it proposed amendments to the Guidelines that would have replaced the 100-to-1 ratio 

with a 1-to-1 ratio. Complementing that change, the Commission would have installed special 

enhancements for trafficking offenses involving weapons or bodily injury. See Amendments to 

the Sentencing Guidelines for United States Courts, 60 Fed. Reg. 25075-25077 (1995). 

Congress, acting pursuant to 28 U.S.C. §994(p), rejected the amendments. Simultaneously, 

however, Congress directed the Commission to “propose revision of the drug quantity ratio of 

crack cocaine to powder cocaine under the relevant statutes and guidelines.” 

In response to this directive, the Commission issued reports in 1997 and 2002 

recommending that Congress change the 100-to-1 ratio prescribed in the 1986 Act. The 1997 

Report proposed a 5-to-1 ratio. See United States Sentencing Commission, Special Report to 

Congress: 25 Cocaine and Federal Sentencing Policy 2 (Apr. 1997), 

http://www.ussc.gov/r_congress/newcrack.pdf. The 2002 Report recommended lowering the 

ratio “at least” to 20 to 1. Neither proposal prompted congressional action. 

The Commission’s most recent report, issued in 2007, again urged Congress to amend the 

1986 Act to reduce the 100-to-1 ratio. This time, however, the Commission did not simply 

await congressional action. Instead, the Commission adopted an ameliorating change in the 

Guidelines. The alteration, which became effective on November 1, 2007, reduces the base 

offense level associated with each quantity of crack by two levels. See Amendments to the 

Sentencing Guidelines for United States Courts, 72 Fed. Reg. 28571-28572 (2007). This 

modest amendment yields sentences for crack offenses between two and five times longer than 

sentences for equal amounts of powder. Describing the amendment as “only…a partial 

remedy” for the problems generated by the crack/powder disparity, the Commission noted that 

any “comprehensive solution requires appropriate legislative action by Congress.”… 

 

As the Kimbrough decision details, the differential treatment of crack and powder 

cocaine offenses has long been a source of significant controversy and dynamic 

interbranch debate in the federal sentencing system. Given this longstanding debate, it 

was not surprising that some district courts utilized the new discretion afforded by the 

Booker decision to impose sentences below applicable guideline ranges in crack cases. 

Before the ruling in Kimbrough, however, most circuit courts declared unreasonable any 

decision to impose a sentence below the crack guidelines based simply on a policy 
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disagreement with the severity levels established by the crack guidelines incorporating 

the 100-to-1 ratio. The ruling in Kimbrough has been especially important to the 

operation of the advisory guidelines after Booker (even in non-drug cases) in part because 

the Government conceded that courts are generally authorized after Booker to vary from 

guidelines ranges “based solely on policy considerations, including disagreements with 

the guidelines,” and because the Supreme Court rejected the Government’s claims that 

this post-Booker sentencing authority did not extend to cases involving the crack 

guidelines (hundreds of which are sentenced in federal courts every month). 

 

The Fair Sentencing Act of 2010 and New Crack/Powder Ratios  

In 2010, Congress finally responded to the long-standing criticisms of the unfairness 

of the 100-to-1 ratio incorporated into the triggering quantities for statutory mandatory 

minimum sentencing terms for powder and crack cocaine. Through the Fair Sentencing 

Act of 2010 (FSA), which was signed into law by President Barack Obama on August 3, 

2010, Congress adjusted upward the amount of crack needed to trigger mandatory 

minimum prison terms. Though President Obama’s Department of Justice and many 

public policy groups urged Congress to completely equalize the sentencing provisions for 

powder and crack cocaine, Congress settled on a compromise proposal that produced a 

new 18-to-1 ratio for powder and crack sentences by raising from 5 to 28 grams and from 

50 to 280 grams the amount of crack needed to trigger 5- and 10-year minimum prison 

terms. (The Fair Sentencing Act also completely eliminated the unique mandatory 

minimum prison term for simple possession of crack cocaine.) In addition to changing the 

trigger amounts for applicable minimum prison terms, the Fair Sentencing Act of 2010 

ordered the U.S. Sentencing Commission to promulgate new emergency guidelines in 

accord with the statutory changes made by Congress. The Act’s instructions to the U.S. 

Sentencing Commission also included a list of aggravating and mitigating factors that 

Congress wished to have reflected in revised crack sentencing guidelines. 

The Commission in 2011 completed the task of producing revised drug sentencing 

guidelines, and it fully incorporated the new 18-1 crack/powder drug quantity ratio that 

the FSA built into the revised statutory mandatory minimum sentencing statutes that 
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trigger 5- and 10-year minimum prison terms. Notably, some public policy groups and 

commentators urged the Commission to seize the passage of the Fair Sentencing Act as 

an opportunity to significantly revise the entire structure for drug sentencing under the 

guidelines to give far less significance to the weight of the drugs involved in the offense 

and far more significance to other relevant sentencing factors like role in the offense. In 

the wake of the long history of problems and controversy in the federal sentencing system 

that flowed from Congress’s initial decision to adopt the 100-1 crack/powder ratio and 

then its subsequent 2010 decision to retain a significant difference in the treatment of 

crack and powder cocaine for statutory purposes, do you think the Commission was wise 

to continue to structure its revised sentencing guidelines in lock-step with the mandatory 

minimum sentencing statutes? Given that the original crack/powder sentencing 

differential was, as the Kimbrough opinion highlights, seen to “fosters disrespect for and 

lack of confidence in the criminal justice system because of a widely-held perception that 

it promotes unwarranted disparity based on race,” is there reason to be concerned that the 

new 18-1 ratio will be merely viewed as just a little less racist? 

In light of the Kimbrough decision, which clearly authorized district judges after 

Booker to refuse to follow the severe pre-FSA guidelines for crack offenses in even 

typical cases based on the long-standing and well-justified criticisms of their severity and 

unfairness, can and should district judges continue to refuse to follow the post-FSA crack 

guidelines because they still reflect a considerable sentencing disparity with powder 

cocaine guidelines, even though this disparity has been reduced? Consider these 

concluding thoughts by U.S. District Judge Mark Bennett in a lengthy opinion in which 

he explained why he still was not going to follow the new crack guidelines:  

 

I believe that the replacement of the 100:1 crack-to-powder ratio of the 1986 Act and 

associated Sentencing Guidelines with the 18:1 crack-to-powder ratio of the 2010 FSA and the 

November 1, 2010, amendments to the Sentencing Guidelines was a huge improvement, in 

terms of fairness to crack defendants. While such incremental improvement is often the nature 

of political progress on difficult social justice issues—and, in this instance, the increment is 

perhaps unusually large—an incremental improvement is not enough to make me abdicate my 
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duty to critically evaluate the crack/cocaine ratio in terms of its fealty to the purposes of the 

Sentencing Reform Act. 

Performing that duty here, I must reject the Sentencing Guidelines using the “new” 18:1 

ratio, just as I rejected the Sentencing Guidelines using the “old” 100:1 ratio, based on a policy 

disagreement with those guidelines, even in “mine-run” cases, such as this one. I must do so, 

because I find that the “new” 18:1 guidelines still suffer from most or all of the same injustices 

that plagued the 100:1 guidelines, including the failure of the Sentencing Commission to 

exercise its characteristic institutional role in developing the guidelines, the lack of support for 

most of the assumptions that crack cocaine involves greater harms than powder cocaine, the 

improper use of the quantity ratio as a “proxy” for the perceived greater harms of crack 

cocaine, and the disparate impact of the ratio on black offenders. I also find that the “new” 

guidelines suffer from some additional concerns, in that they now create a “double whammy” 

on crack defendants, penalizing them once for the assumed presence of aggravating 

circumstances in crack cocaine cases and again for the actual presence of such aggravating 

circumstances in a particular case. 

In one respect the “new” 18:1 guideline ratio is more irrational and pernicious than the 

original 100:1. When the 100:1 ratio was enacted, Congress and the Sentencing Commission 

did not have access to the overwhelming scientific evidence that they now have. This 

overwhelming scientific evidence now demonstrates that the difference between crack and 

powder is like the difference between ice and water—or beer and wine. Can anyone imagine a 

sentence that is many times harsher for becoming legally intoxicated by drinking wine rather 

than beer? Of course not. 

United States v. Williams, 788 F. Supp. 2d 847, 891-92 (N.D. Iowa 2011). 
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