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Chapter 4, Topic C 

Victim Input at Sentencing 

 
 

Over the past generation nearly every state has increased victim involvement at 

sentencing. Almost all states now permit victim input through the presentence report. 

Many state laws allow victims a separate opportunity to make a written or oral statement 

regarding sentencing, often detailing the kinds of information victims may offer. A few 

states have retained sharper limits, such as those allowing judges to choose whether to 

admit or refuse victim impact information; Texas allows a victim to make a personal 

statement in court only after sentencing, Tex. Code Crim. Proc. art. 42.03. The Victim 

and Witness Protection Act of 1982 amended the Federal Rules of Criminal Procedure to 

require the inclusion of a victim impact statement as a part of the presentence 

investigation report in federal court. See Fed. R. Crim. P. 32 (presentence report must 

contain “verified information, stated in a nonargumentative style, containing an 

assessment of the financial, social, psychological, and medical impact on any individual 

against whom the offense has been committed”). Why do some jurisdictions (such as 

New Jersey) accept the victim’s statements about the impact of the crime but not the 

victim’s opinion about an appropriate sentence? Cf. Fryer v. State, 68 S.W.2d 628 (Tex. 

2002) (law allows sentencing court to consider victim’s opinion about proper 

punishment, as recorded in presentence report; here, victim recommends that defendant 

in sexual assault case not receive probation). 

Victim impact information is supposed to influence the judge; indeed, many statutes 

require the judge to take account of victim information. The rich variety of statutes has 

not produced detailed case law regarding victim impact statements outside the capital 

sentencing context. Is victim impact evidence a less difficult issue in the noncapital 

setting because a judge rather than a jury selects the sentence? Is a judge more likely to 

ignore any “emotional” aspects of the victim’s testimony?  
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Sentencing Provisions in Federal Victim Rights Legislation  

In October 2004 Congress enacted a comprehensive Crime Victims Rights Act 

(CVRA), codified at 18 U.S.C. §3771. Among its comprehensive list of rights, the act 

gives victims “the right to be reasonably heard at any public proceeding in the district 

court involving … sentencing.” This act thus seems to codify in federal law the right of 

crime victims to provide what is known as a “victim impact statement” to the court. This 

new act does not, however, limit the right of victims to providing just impact information. 

The rights conferred by the act are designed to be broad and to allow victims to be 

“reasonably heard” at all sentencing proceedings. 

In the first major test of the sentencing reach of the CVRA, the Ninth Circuit in Kenna 

v. U.S. District Court for the Central District of California, 435 F.3d 1011 (9th Cir. 

2006), indicated that Congress sought to confer broad rights on victims and granted a writ 

of mandamus to ensure that victims could speak at a defendant’s sentencing hearing. In a 

subsequent ruling, however, the Ninth Circuit summarily rejected a crime victim’s claim 

that the CVRA provided victims the right to obtain disclosure of a full presentence report. 

See Kenna v. U.S. District Court for the Central District of California, 453 F.3d 1136 (9th 

Cir. 2006). 

The particulars of working victims into the sentencing process presents various 

challenges and requires preliminary resolution of who exactly qualifies as a victim under 

applicable laws. In the context of some offenses, the victims as so defined will be 

obvious; but are there any “victims” in drug and firearm possession offenses, and are 

there not hundreds of thousands of victims in large corporate frauds that impact financial 

markets? Though many policymakers embrace the basic idea of granting victims rights in 

the criminal justice system, in practice victims can sometimes disrupt the traditional 

operation of the system. For a fuller review of these and related issues, see generally 

Victim Impact Evidence, the Crime Victims’ Rights Act and Kenna, 19 Fed. Sent’g Rep. 

no. 1 (October 2006).  
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Support Services for Victims  

Although the law in many jurisdictions now allows a victim to provide formal input to 

the sentencer (whether jury or judge), most victims in noncapital cases do not take 

advantage of the opportunity. What practical hurdles might block the routine participation 

of victims at sentencing? What support services might a prosecutor’s office (or some 

other government agency) offer to victims that could increase the number of victims who 

take an active role at sentencing? Do prosecutors have incentives to provide such 

services?  

 

Vulnerable Victims 

Structured sentencing rules often instruct a judge to enhance a sentence if the victim of 

the crime was vulnerable or otherwise worthy of exceptional protection. The Minnesota 

sentencing guidelines authorize the judge to decrease a sentence if “the victim was an 

aggressor in the incident” and to increase the sentence if the “victim was particularly 

vulnerable due to age, infirmity, or reduced physical or mental capacity, which was 

known or should have been known to the offender” or if the “victim was treated with 

particular cruelty for which the individual offender should be held responsible.” Minn. 

Sentencing Guidelines II.D.2.a.1, II.D.2.b.1 to II.D.2.b.2. The federal guidelines contain a 

similar provision for enhancement of the sentence by a designated amount if “the 

defendant knew or should have known that a victim of the offense was unusually 

vulnerable due to age, physical or mental condition, or that a victim was otherwise 

particularly susceptible to criminal conduct.” U.S. Sentencing Guidelines Manual 

§3A1.1. A specified increase is also required when the victim is “a government officer or 

employee” or a law enforcement officer.  
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Community Perspectives at Sentencing  

Crimes rarely have only one victim. Indeed, many crimes affect an entire community. 

How can the sentencing judge learn about such wide-ranging effects? The Sentencing 

Reform Act requires the U.S. Sentencing Commission to consider, when creating the 

federal sentencing guidelines, “the community view of the gravity of the offense.” 28 

U.S.C. §944(c)(4). Should the commission interpret that instruction to require polls on 

the views of the national “community” to create one set of guidelines, or does it instead 

call for the creation of guideline provisions that are uniquely attentive to the various 

communities that make up the United States? Since the commission chose to create 

uniform federal guidelines, would it be appropriate for judges in different federal 

jurisdictions to weigh community impact differently? Federal judge Reena Raggi argues 

that federal guidelines should allow local variation among federal districts because 

particular crimes may create special harms in some localities and because the judges in 

that area develop special expertise on certain topics: 

I first began to question [the nationally uniform approach of the sentencing guidelines] when I 

had to impose sentences on a number of defendants who had unlawfully transported firearms 

into New York from other states. Almost daily my fellow New Yorkers and I would read in the 

press of the senseless shooting of young children, on the streets, even in their own homes, all 

victims of random gun fire.… Almost invariably the guns used in these crimes, as well as most 

others unlawfully possessed in this area, had come from out of state. 

This sort of interstate transportation of guns into the New York area is big business. In the 

two years between 1990 and 1992, a joint federal-state task force operating in New York 

arrested 260 people for such trafficking. And yet, when it came time for me to impose 

sentences in my cases that summer of 1990, I was confronted by a guideline range that rarely 

exceeded six months’ incarceration. When I voiced my concern to the Sentencing Commission 

about these guidelines for gun trafficking as they applied in New York, I was told that other 

parts of the country viewed gun crimes differently and that the guidelines were meant to reflect 

an average.… 

The insight judges have about crimes in their particular districts goes beyond simply 
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recognizing which conduct is more destructive to a community. It also reaches the question of 

how different levels of conduct contribute to an area’s crime problems. For example, … few 

judges have as broad an experience dealing with drug importation and large-scale distribution 

as my colleagues in the Eastern District of New York. The piers and airports of the district 

make it … the entry point for a large percentage of the contraband entering this country.… The 

fact that a sentencing factor … does not pertain nationwide, indeed, the fact that it may be 

unique to the case at hand, does not make the factor irrelevant to the imposition of a just 

sentence. District judges should enjoy more discretion—indeed they should be encouraged—to 

depart from the guidelines to reflect specific local concerns. 

Reena Raggi, Local Concerns, Local Insights, 5 Fed. Sent’g Rep. 306-308 (1993). As a 

member of the U.S. Sentencing Commission, how might you respond? 

 

Limits on the Manner or Means of  

Victim and Community Input at Sentencing  

In our electronic age, there are a variety of manners and means through which victim 

and community input might be presented to a sentencing judge or jury. Especially in 

murder cases, the family of the victim may have a personal archive of pictures, songs, 

videos, websites, and other materials that might be presented to showcase the best 

features and best moments of the person killed. Should there be any limit on what kinds 

of visual materials can be presented at sentencing? If a community is struggling with the 

effects of a certain crime in a particular neighborhood, should prosecutors consider 

creating a neighborhood video to show to judges at the sentencing of any and all persons 

convicted on this crime? 

In November 2008, the U.S. Supreme Court denied cert in a pair of cases from 

California in which defendants objected to the admission of videos during the sentencing 

phase of their capital trials. Justice John Paul Stevens authored a separate statement in 

which he detailed the nature of these video’s and explained his view that the Justices had 

an obligation to place legal limits on how victim impact evidence could be presented: 

These two capital cases raise questions concerning the admissibility of so-called “victim impact 
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evidence” during the penalty phase of a capital trial. The term is a misnomer in capital cases 

because the evidence does not describe the impact of the crime on the victim—his or her death 

is always an element of the offense itself. Rather, it describes the impact of the victim’s death 

on third parties, usually members of the victim’s family. In the first of these cases, petitioner 

Douglas Kelly was convicted of murdering 19-year-old Sara Weir. The prosecution played a 

20-minute video consisting of a montage of still photographs and video footage documenting 

Weir’s life from her infancy until shortly before she was killed. The video was narrated by the 

victim’s mother with soft music playing in the background, and it showed scenes of her 

swimming, horseback riding, and attending school and social functions with her family and 

friends. The video ended with a view of her grave marker and footage of people riding 

horseback in Alberta, Canada—the “kind of heaven” in which her mother said she belonged. In 

the second case, petitioner Samuel Zamudio was convicted of robbing and murdering Elmer 

and Gladys Benson. Two of the victims’ daughters and two of their grandchildren testified 

about the effects of the murders on themselves and their families. During one daughter’s 

testimony the prosecution played a video containing 118 photographs of the victims at various 

stages of their lives, including their childhood and early years of marriage. The photographs 

showed the couple raising their children, serving in the military, hunting, fishing, vacationing, 

bowling, celebrating holidays and family events, and attending recognition dinners for Gladys’s 

community service. The last three photographs in the montage showed, in order, Gladys’ grave 

marker with the inscription readable, Elmer’s grave marker with the inscription readable, and 

both grave markers from a distance, each accompanied by a vase of flowers. 

In both cases the California Supreme Court upheld the admissibility of the videos. The 

court explained that the video admitted during Kelly’s sentencing “expressed no outrage” and 

contained no “clarion call for vengeance,” but “just implied sadness.” 42 Cal. 4th, at 797, 171 

P. 3d, at 558. Similarly, the court held that the video shown during Zamudio’s penalty phase 

proceedings was “not unduly emotional.” 43 Cal. 4th, at 367, 181 P. 3d, at 137. Only one 

dissenting justice expressed any concern that the evidence had the potential to “imbue the 

proceedings with ‘a legally impermissible level of emotion.” 42 Cal. 4th, at 803, 171 P. 3d, at 

575 (Moreno, J., concurring and dissenting). No member of the court suggested that the 

evidence shed any light on the character of the offense, the character of the offender, or the 

defendant’s moral culpability.… 

Victim impact evidence is powerful in any form. But in each of these cases, the evidence 

was especially prejudicial. Although the video shown to each jury was emotionally evocative, it 
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was not probative of the culpability or character of the offender or the circumstances of the 

offense. Nor was the evidence particularly probative of the impact of the crimes on the victims’ 

family members: The pictures and video footage shown to the juries portrayed events that 

occurred long before the respective crimes were committed and that bore no direct relation to 

the effect of crime on the victims’ family members. Equally troubling is the form in which the 

evidence was presented. As these cases demonstrate, when victim impact evidence is enhanced 

with music, photographs, or video footage, the risk of unfair prejudice quickly becomes 

overwhelming. While the video tributes at issue in these cases contained moving portrayals of 

the lives of the victims, their primary, if not sole, effect was to rouse jurors’ sympathy for the 

victims and increase jurors’ antipathy for the capital defendants. The videos added nothing 

relevant to the jury’s deliberations and invited a verdict based on sentiment, rather than 

reasoned judgment.… 

These videos are a far cry from the written victim impact evidence at issue in [our prior 

cases]. In their form, length, and scope, they vastly exceed the “quick glimpse” the Court’s 

majority contemplated when it [approved victim impact testimony in capital cases]. At the very 

least, the petitions now before us invite the Court to apply the standard announced in Payne, 

and to provide the lower courts with long-overdue guidance on the scope of admissible victim 

impact evidence. Having decided to tolerate the introduction of evidence that puts a heavy 

thumb on the prosecutor’s side of the scale in death cases, the Court has a duty to consider what 

reasonable limits should be placed on its use. Kelly v. California, 129 S. Ct, 564, 564-67 

(2008). 

Do you agree with Justice Stevens that the Supreme Court “has a duty to consider” 

limits should be place on the use of a modern new form of victim-related evidence in 

capital cases? From what constitutional provision does this duty stem? Does this duty 

only apply in capital cases where evidence is typically being presented to a sentencing 

jury, or should there be constitutional limits on the victim-related information that can be 

presented to a judge considering non-capital sentencing options? And what exactly 

should those limits be?  
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