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10 

Alternatives to Criminal Sentences 

Criminal punishments presuppose a criminal conviction, and the collateral 

consequences discussed in Chapter 8 occur only after a criminal conviction. But there are 

alternatives to criminal punishment that create many of the effects of a criminal sanction 

without a criminal conviction being entered. As you read about the alternative sanctions 

surveyed in this chapter, ask yourself whether they differ in meaningful ways from true 

criminal sanctions. When might the lack of a criminal conviction make it improper or 

difficult to impose some of these alternatives? 

A. DIVERSION PROGRAMS 

Diversion threatens an offender but does not use the criminal process. Its goal is to 

protect the offender from the sanctions and stigma arising from a criminal conviction 

while preserving criminal justice resources. Precharge diversion is emphatically within 

the broad general bounds of prosecutorial discretion. Diversion programs started with 

juvenile cases and expanded to include adult drug offenses in the 1960s; more formalized 

programs exist today in both state and federal systems. 

Diversion programs can take several forms, attaching at different points in the criminal 

process. Pre-arrest diversion allows the police or the prosecutors to divert offenders at the 

earliest stage, without ever starting the criminal process. Its informality may open the 

process to possible abuse and prevent structured oversight of the offender’s subsequent 

actions. But it spares the offender the stigma of an arrest record. 

Pre-arraignment diversion directs individual offenders out of the system after their 

arrest but prior to the formal filing of charges. This process ensures prosecutorial control 

over the diversion process and allows for more screening to remove unsuitable offenders 

from the program. In this way it saves the criminal justice system the costs of prosecution 

without saddling the offender with a criminal record. 

Diversion may occur at later stages in the process, after formal charges have been filed 
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but before a judgment has been rendered. Pretrial diversion, for example, allows charges 

to be dismissed after a defendant has successfully fulfilled the conditions the prosecutor 

imposed. In some cases defendants may plead guilty conditionally with the understanding 

that the judge will vacate the plea after the offender has met all of the required 

conditions. 

Prosecutors and judges use diversion programs especially often in drug cases. Minor, 

nonviolent drug users in particular benefit from programs that move them into drug 

treatment. Diversion can be used for defendants ranging from juveniles to corporations. A 

corporation might escape potentially damaging publicity in exchange for monetary 

payment. The juvenile might perform community service or pay a fine. Among the more 

imaginative diversion programs are those using offender-victim mediation. 

The prosecutor typically controls access to these diversion programs (also known as 

“deferred prosecution” programs). But given their functional similarity to criminal 

sentences, should judges also have a role in selecting who gets diverted and what 

conditions the defendant must meet? 

State v. Carolyn Curry 

988 S.W.2d 153 (Tenn. 1999) 

ANDERSON, C.J. 

…The defendant, Carolyn C. Curry, worked as an assistant clerk for the City of 

McKenzie, Tennessee, from 1985 to 1995. Over a two-year period from July of 1993 to 

July of 1995, Curry embezzled over $27,000 from the City. She later was indicted for 

theft of property valued between $10,000 and $60,000. 

Curry applied for pretrial diversion. According to her application, she was a divorced, 

34-year-old mother of three children, ages 19, 13, and 8. Curry had graduated from 

college with honors in 1983, and she served in the Tennessee National Guard from 1983 

to 1990, when she was honorably discharged. She was an active member of her church 

and numerous charitable and community organizations including the United Way, United 

Neighbors, Concerned Citizens, and youth softball. Numerous letters included with her 
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application attested to her charitable and community involvement. Curry had no prior 

arrests or convictions. She cooperated with authorities in this case when her actions were 

discovered, admitting that she took money for family and living expenses and proposing 

a restitution program. She stated that: “I sincerely regret my actions and regret the shame 

that my actions have brought to bear on myself and my family.” 

In denying the application for pretrial diversion, the prosecutor, in a written response, 

gave the following reasons: 

…We have carefully reviewed the application and the attached letters.…We have considered 

the defendant’s past history and her conduct for two years in defrauding the City of McKenzie. 

This was a calculated criminal scheme that took planning and thought. It manifests a criminal 

intent for a long period of time and not something that happened at once. We cannot believe 

that it would be in the best interests of the public, the defendant, and justice to overlook a 

criminal scheme of this proportion and grant pre-trial diversion.… 

Curry sought review of the prosecutor’s decision by filing a petition for writ of 

certiorari in the trial court. After hearing argument of counsel, the trial court found that 

diversion had been denied solely based upon the circumstances of the offense, 

specifically, the two-year duration, and ruled [that the district attorney’s office had 

“abused its discretion in denying pretrial diversion” and that Curry should be placed on 

pretrial diversion]. 

The pretrial diversion program, drafted and enacted by the Legislature, allows the 

District Attorney General to suspend a prosecution against a qualified defendant for a 

period of up to two years. Tenn. Code Ann. §40-15-105(a)(1)(A). A qualified defendant 

pursuant to the statute is one who has not previously been granted diversion and does not 

have a prior misdemeanor conviction for which confinement was served or a prior felony 

conviction within a five year period after completing the sentence or probationary period 

for the conviction. The offense for which diversion is sought may not be a class A felony, 

a class B felony, a sexual offense, driving under the influence, or vehicular assault. Tenn. 

Code Ann. §40-15-105(a)(1)(B)(i)(c). 

Any grant of diversion must be conditioned on one or more of the following 
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conditions: that the defendant not commit any criminal offense; that the defendant refrain 

from activities, conduct, or associations related to the charge; that the defendant receive 

rehabilitative treatment, counseling, and education; that the defendant make restitution to 

the victim; that the defendant pay court costs and the costs of the diversion; and that the 

defendant abide by any other terms or conditions as may be agreed upon. Tenn. Code 

Ann. §40-15-105(a)(2)(A)-(H). If the defendant violates a term or condition, the 

prosecution may terminate diversion and resume the criminal prosecution. 

One who is statutorily eligible is not presumptively entitled to diversion. Instead, 

whether to grant pretrial diversion to a qualified defendant who is statutorily eligible is a 

determination that lies in the discretion of the district attorney general. The relevant 

considerations for the prosecutor are as follows: 

When deciding whether to enter into a memorandum of understanding under the pretrial 

diversion statute a prosecutor should focus on the defendant’s amenability to correction. Any 

factors which tend to accurately reflect whether a particular defendant will or will not become a 

repeat offender should be considered.…Among the factors to be considered in addition to the 

circumstances of the offense are the defendant’s criminal record, social history, the physical 

and mental condition of a defendant where appropriate, and the likelihood that pretrial 

diversion will serve the ends of justice and the best interest of both the public and the 

defendant. 

State v. Pinkham, 955 S.W.2d 956, 959-960 (Tenn. 1997). 

If the district attorney general denies pretrial diversion, the denial must be in writing 

and must include an enumeration of the evidence that was considered and a discussion of 

the factors considered and weight accorded each. This requirement entails more than an 

abstract statement in the record that the district attorney general has considered these 

factors. Instead, the factors considered must be clearly articulable and stated in the 

record.… 

The prosecutor’s response must be in writing. [The written statement compels] the 

prosecutor to think about and justify his denial in terms of the applicable standards. [The] 

statement of reasons [also restricts] the prosecutor to a particular rationale and insure[s] 
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that the prosecutor would offer no new reasons at the evidentiary hearing. The 

prosecutor’s written response must also identify any factual disputes between the 

evidence relied upon and the application filed by the defendant. 

If the application for pretrial diversion is denied, the defendant may appeal by 

petitioning the trial court for a writ of certiorari. Tenn. Code Ann. §40-15-105(b)(3). The 

only evidence that may be considered by the trial court is the evidence that was 

considered by the district attorney general. The trial court may conduct a hearing only to 

resolve any factual disputes raised by the prosecutor or the defendant concerning the 

application, but not to hear additional evidence that was not considered by the prosecutor. 

The action of the prosecutor is presumptively correct, and it is subject to review by the 

trial court only for an abuse of discretion. 

[In this case,] the prosecutor’s primary consideration in the written denial of diversion 

was the circumstances of the offense, specifically, the amount of money taken and the 

duration of the criminal activity. The denial letter stated that diversion was not “in the 

best interest of the public,” which, although imprecise, arguably includes deterrence. 

Although the prosecutor asserts that he had “carefully reviewed the application and the 

attached letters,” the denial does not discuss the defendant’s favorable social history, lack 

of a criminal record, and potential for rehabilitation. Moreover, assuming these essential 

factors were, in fact, considered, there is no explanation as to how much weight they 

were afforded and no rationale as to why they were outweighed by the other factors in 

denying diversion. 

The State argues, and the dissent writes, that the seriousness of the offense itself may 

justify a denial of diversion. A review of the case law reveals, however, that the 

circumstances of the offense and the need for deterrence may alone justify a denial of 

diversion, but only if all of the relevant factors have been considered as well. See State v. 

Washington, 866 S.W.2d 950, 951 (Tenn. 1993) (“circumstances of the case and the need 

for deterrence may be considered as two of the many factors, [but] they cannot be given 

controlling weight unless they are of such overwhelming significance that 

they…outweigh all other factors”). The facts and circumstances of nearly all criminal 

offenses are by definition serious; only by analyzing all of the relevant factors, including 
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those favorable to the defendant, can appropriate candidates for this legislative largess be 

identified in a manner consistent with the purpose of the pretrial diversion act. 

In Pinkham, for instance, the defendant was charged with falsely representing himself 

as a lawyer, impersonating a licensed professional, and aggravated perjury. The denial of 

diversion emphasized the circumstances of the offense, the losses sustained by the victim, 

and the “systematic and continuing criminal activity,” but also gave extensive 

consideration to the other relevant factors: 

In making this decision to reject the defendant’s diversion application, I have considered that 

[the defendant] is a 50 year old man with no criminal record. I have considered his exemplary 

social history. I have considered that [the defendant] appears to be a leader in his community, 

as evidenced by the character and reference letters from lawyers, teachers, professors, 

ministers, doctors, et al. I have considered all of the parameters of [the defendant’s] social, 

family, personal, educational and professional background.…Since [the defendant] is a highly 

educated person who holds a law degree, [the defendant] knew that his conduct was unlawful 

and unethical.… 

955 S.W.2d at 959. 

In contrast, the defendant in State v. Herron, 767 S.W.2d 151, 155 (Tenn. 1989), a 24-

year-old woman with no prior criminal record, was charged with two counts of larceny 

by trick, one offense involving $5000 and the other involving $6000. The prosecutor’s 

denial of pretrial diversion was based primarily on the circumstances of the “contrived, 

deliberate” offenses and the need to deter such offenses. Although the trial court denied 

the defendant’s petition for certiorari, [this court held that] both the prosecutor and the 

trial court failed to consider “that defendant did not have any criminal record, her social 

history, her physical and mental condition, including her educational background, her 

employment history as well as the stability and continued support of her family.” 

[The] dissent strains to conclude that the evidence regarding the defendant’s 

background was unfavorable and that her potential for rehabilitation was minimal simply 

by looking only to the circumstances and time span of the offense. Under such an 

analysis, in which the facts and circumstances are given conclusive weight against a 
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defendant’s potential for correction, rare is the defendant who would qualify for pretrial 

diversion.… 

HOLDER, J., dissenting. 

…Pretrial diversion is a legislative largess as well as extraordinary relief. Pretrial 

diversion relieves criminal defendants of the burden of being tried for or convicted of a 

crime for which they are guilty. Once defendants have completed a diversion program, 

they are under no legal obligation to disclose their offenses to prospective employers, and 

their public records are expunged. Mere eligibility for diversion should not provide a 

presumption for program suitability.1 Defendants, therefore, should at all times carry the 

burden of establishing suitability given the extraordinary nature of diversionary relief.… 

The pretrial diversion statute does not enumerate specific criteria that a prosecuting 

attorney should use when making pretrial diversion determinations. The legislature 

apparently recognized the extraordinary relief provided by the pretrial diversion statute 

and intended to provide prosecuting attorneys substantial discretion in making pretrial 

diversion decisions. This grant of discretion would presumptively include the broad 

discretion to determine not only the relevant criteria and considerations of each case but 

also the weight to be afforded the relevant considerations of each diversionary decision. 

Courts, however, have judicially imposed general considerations to guide a prosecuting 

attorney’s decision. 

…In the case now before us, the prosecuting attorney set out the following reasons in 

support of the pretrial diversion denial: (1) the long-term and continuing nature of the 

offense; (2) the fact that the circumstances of the offense reveal a systematic scheme to 

commit crimes which “manifest a criminal intent for a long period of time” and not a 

crime of impulse; (3) the magnitude of the offense, noting the amount of money 

($27,368.73) embezzled during a period from July 1, 1993 to July 11, 1995; (4) the 

deceitful nature of the criminal violations; and (5) the deterrent effect of crimes to 

defraud city or municipal organizations (“[w]e cannot believe that it would be in the best 

                                                 
1 Pursuant to Tenn. Code Ann. §40-15-105, defendants committing extremely serious offenses such as 

aggravated assault, voluntary manslaughter, vehicular homicide (not involving intoxication), kidnapping, 

robbery, arson, and aggravated burglary may be eligible for pretrial diversion. 
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interests of the public, the defendant and justice to overlook a criminal scheme of this 

proportion and grant pre-trial diversion to the defendant”). 

The reasons cited by the prosecutor are well-supported by the record and have been 

held sufficient for denials of pretrial diversion in numerous published opinions involving 

similar crimes and crimes of a less serious nature.…In State v. Carr, 861 S.W.2d 850, 

854 (Tenn. App. 1993), the defendant’s crimes were very similar to the crimes in the case 

now before us. Pretrial diversion was denied based on the following factors: 

(1) The circumstances show “a systematic scheme to defraud…not a crime of 

impulse,” involving considerable planning which would have continued absent 

discovery. 

(2) The magnitude of the offense, noting the amount of money ($23,370.85).… 

(3) The number of individual claims and continuing nature of the offense. 

(4) The particular need for deterrence because of the considerable opportunity for 

Medicaid fraud, which is serious and prevalent. 

(5) The defendant’s statements indicate little remorse and failure to accept 

responsibility. 

The appellate court stated that…in a close case, the courts should defer to the 

prosecutor’s decision. The appellate court held that substantial evidence in the record 

supported the denial based on the circumstances of the crime and the need for 

deterrence.… 

In the case now before us, I believe that the record is replete with substantial evidence 

supporting the district attorney’s reasons for denying pretrial diversion.…I would hold 

that the district attorney’s letter denying diversion more than adequately addressed the 

criteria set forth in Pinkham, even though the letter could have been more detailed.…The 

circumstances of the defendant’s offense and the need to deter fraud as well as thefts of 

large sums of money are sufficiently overwhelming to justify denial of pretrial diversion 

in this case.… 
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I disagree with the majority’s finding that the defendant has a “favorable” social 

history and background. I believe that someone who continually commits serious crimes 

involving deception, planning, and fraud over a two-year period of time has a less than 

favorable social history, has an extensive criminal background, and is a poor candidate 

for rehabilitation. Moreover, the defendant ceased her criminal activity only when she 

was caught, and her criminal activity would likely have continued had she not been 

caught. 

I disagree with the majority’s decision that an abuse of discretion occurred merely due 

to a district attorney’s failure to specifically or explicitly address non-statutory 

criteria.…The majority’s holding could effectively allow defendants committing serious 

offenses such as manslaughter, kidnapping, and vehicular homicide to avoid prosecution 

merely because a district attorney commits a non-prejudicial omission affecting neither a 

constitutional nor a statutory right. 

PROBLEM 10-1. CURRY RECIPES 

Imagine that you are a trial judge in Tennessee. Consider whether a prosecutor in 

Tennessee abused discretion under the statutory provisions described in the Curry case by 

refusing to allow diversion in the following two cases. 

Case #1. On the morning of August 9, 2004, Stephen McKim was running late for a 

meeting with his co-workers at Central North Church, where he serves as a Minister to 

Students. Before leaving his home for work, he placed his seven-month-old daughter Mia 

in a car seat in the back seat of his car. Mia attended a daycare center next door to the 

church where Stephen worked. By the time Stephen arrived at his workplace, Mia had 

fallen asleep. Forgetting that his daughter was in the car, Stephen rushed into his meeting. 

When Stephen remembered that he had not removed his daughter from his car, he hurried 

to retrieve her. Although she was still alive at that time, Mia died a short time later from 

hyperthermia as a result of the high temperature in the vehicle. Stephen was later indicted 

for criminally negligent homicide. 

In response to his indictment, the defendant applied for pretrial diversion. The 

defendant’s application indicates that he has no prior criminal record; holds a college 
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degree and is seeking a Masters of Divinity degree; taught in the public school system 

from 2001 to 2003, leaving to take his current position; is in excellent physical health; is 

married and emotionally stable with significant support from his extended family and 

community; has an “excellent reputation within the community”; and is “amenable to any 

conditions imposed during the diversion period.” The defendant’s application was 

accompanied by nineteen letters of support from family, friends, co-workers, and 

students, including an eloquent letter of support from his wife, Mia’s mother. 

The district attorney general’s office denied the defendant’s application for pretrial 

diversion. The written denial sets forth without discussion four factors favoring diversion: 

the defendant’s employment “at the same job for seven years,” the defendant’s college 

degree, his lack of a prior criminal record, and the “numerous letters of support.” The 

denial also sets forth four factors supporting denial of pretrial diversion: the defendant’s 

negligence in failing to remove his daughter from his car on a hot summer day, thereby 

causing her death; the seriousness of the offense; the “need to deter crimes such as these,” 

citing the deaths of almost one hundred children across the nation from being left in “hot 

vehicles”; and that the grant of diversion to the defendant would “lead the public to 

believe that crimes that involve death are treated lightly by the criminal justice system.” 

Significantly, in assessing the seriousness of the offense, the assistant district attorney 

general who authored the written denial wrote, 

Even though this class of crime is divertible, it appears to be an aberration of the law. Other 

crimes involving death that were once divertible have been removed by legislation from 

consideration. These are voluntary manslaughter and vehicular homicide involving 

intoxication. Also, Aggravated Assault involving serious bodily injury has been removed from 

consideration for pretrial diversion by legislation. Certainly, the type of crime and the fact that 

it involved a death weigh heavily against the defendant’s application for pretrial diversion. 

The written denial concludes: 

After weighing and considering all the factors both for and against the defendant’s application 

for pretrial diversion as outlined above, this office has reached the following conclusion. The 

positive aspects of the defendant’s application for pretrial diversion when weighed against the 

negative aspects of this application indicate that this office should not grant the defendant’s 
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application for pretrial diversion. Having considered and weighed all of the aspects of this 

application, both positive and negative, this office must respectfully deny the defendant’s 

application for pretrial diversion. 

Upon the denial of his request for pretrial diversion, the defendant petitioned the trial 

court for a writ of certiorari. As the judge, would you agree with the defendant that the 

prosecutor abused his discretion in refusing to grant this application for pretrial 

diversion? Cf. Tennessee v. McKim, 215 S.W.3d 781 (2007). 

Case #2. A Smyrna Police Department detective saw Heather Richardson make a 

drug sale in a grocery store parking lot on February 17, 2009. After police arrested and 

searched her, they found an ounce of marijuana, a set of drug scales, and eighty-seven 

pills. In a statement given to the police, Richardson admitted to selling a small amount of 

marijuana for thirty dollars and selling five prescription pills for thirty-five dollars. She 

said she sold the drugs “to get ahead” on her bills because she was a waitress, business 

was slow, and her rent was $1000 a month. The Rutherford County Grand Jury indicted 

Richardson for possession of .5 ounces or more of a Schedule VI controlled substance 

with the intent to deliver or sell; possession of a Schedule III controlled substance with 

the intent to deliver or sell; and possession of drug paraphernalia. 

According to the defendant’s application for pretrial diversion, she was a twenty-five-

year-old, unmarried mother of two young children. She had no prior criminal record, had 

obtained a general equivalency diploma (GED), and had been steadily employed since 

2001. As to the offense, the defendant stated that she had a prescription for Lortab, was 

desperate for some cash, and sold five Lortabs to a friend. She said that she had a small 

amount of marijuana with her and a set of scales but that they were for her personal use 

only. She admitted that her conduct was “very wrong and it was out of my character. I 

was only trying to make ends meet. I have definitely learned my lesson, and feel very 

stupid. I will never do this again in my life.” She also provided favorable letters from 

eight people. The Tennessee Bureau of Investigation certified that the defendant was 

eligible for pretrial diversion. 

The Rutherford County District Attorney General denied the defendant’s application. 

The prosecutor listed several factors that were potentially favorable to the granting of 
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pretrial diversion, including the defendant’s lack of previous criminal convictions, her 

GED, her “good physical and mental health,” her lack of history of illegal drug use, and 

her nine-year history of steady employment. The prosecutor further noted that favorable 

letters were submitted indicating that the defendant was “a loving mother, dependable, 

hard-working and sorry for her actions.” The prosecutor observed that she was 

responsible for taking care of her two young children and stated that she “may be 

amenable to correction.” 

In enumerating several negative factors, the prosecutor stated that “trafficking in 

narcotics has long been a problem in this jurisdiction” and that to deter others from 

participating in this offense, “it is necessary that a punishment harsher than diversion be 

imposed.” The prosecutor also noted that the defendant had declined to assist law 

enforcement in prosecuting other drug dealers in the area, had failed to mention in her 

application that she had sold some marijuana before she sold the Lortabs, was refusing to 

accept responsibility for her actions, and had brought her two young children with her to 

the drug transaction. Based on these considerations, the prosecutor denied the application 

for pretrial diversion. As a judge, how would you rule on a challenge to this decision? Cf. 

State v. Richardson, 357 S.W.3d 620 (Tenn. 2012). 

U.S. Attorneys’ Manual, Pretrial Diversion Program 

U.S. Department of Justice (April 2011) 

9-22.100 ELIGIBILITY CRITERIA 

The U.S. Attorney, in his/her discretion, may divert any individual against whom a 

prosecutable case exists and who is not: 

1. Accused of an offense which, under existing Department guidelines, should be 

diverted to the State for prosecution; 

2. A person with two or more prior felony convictions; 

3. A public official or former public official accused of an offense arising out of an 

alleged violation of a public trust; or 
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4. Accused of an offense related to national security or foreign affairs. 

Criminal Resource Manual, 715 USA Form 186—Pretrial Diversion Agreement 

U.S. Department of Justice 

…Upon accepting responsibility for your behavior and by your signature on this 

Agreement, it appearing, after an investigation of the offense, and your background, that 

the interest of the United States and your own interest and the interest of justice will be 

served by the following procedure; therefore 

On the authority of the Attorney General of the United States, by ______ , United 

States Attorney for the ______ District of ______ , prosecution in this District for this 

offense shall be deferred for the period of ______ months from this date, provided you 

abide by the following conditions and the requirements of this Agreement set out below. 

Should you violate the conditions of this Agreement, the United States Attorney may 

revoke or modify any conditions of this pretrial diversion program or change the period 

of supervision, which shall in no case exceed eighteen months. The United States 

Attorney may release you from supervision at any time. The United States Attorney may 

at any time within the period of your supervision initiate prosecution for this offense 

should you violate the conditions of this Agreement. In this case [he/she] will furnish you 

with notice specifying the conditions of the Agreement which you have violated. 

After successfully completing your diversion program and fulfilling all the terms and 

conditions of the Agreement, no prosecution for the offense…will be instituted in this 

District, and the charges against you, if any, will be dismissed. 

Neither this Agreement nor any other document filed with the United States Attorney 

as a result of your participation in the Pretrial Diversion Program will be used against 

you, except for impeachment purposes, in connection with any prosecution for the above-

described offense. 

GENERAL CONDITIONS OF PRETRIAL DIVERSION 

1. You shall not violate any law (Federal/State/Local). You shall immediately 
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contact your pretrial diversion supervisor if arrested and/or questioned by any law 

enforcement officer. 

2. You shall attend school or work regularly at a lawful occupation or otherwise 

comply with the terms of the special program described below. If you lose your 

job or are unable to attend school, you shall notify your pretrial diversion 

supervisor at once. You shall consult him/her prior to job or school changes. 

3. You shall report to your supervisor as directed and keep him/her informed of your 

whereabouts. 

4. You shall follow the program and such special conditions as may be described 

below.… 

I hereby state that the above has been read and explained to me. I understand the 

conditions of my pretrial diversion program and agree that I will comply with them. 

[Name of Divertee] ______ 

Defense Attorney ______ 

United States Attorney ______ 

Chief Pretrial Services Officer (or Chief Probation Officer) ______ 

PROBLEM 10-2. IN NEED OF TREATMENT? 

Melissa has abused legal and illegal narcotics for years. One day she asks her best 

friend, Claire, to pick up a package for her in a neighborhood with a reputation for drug 

trafficking. Melissa’s husband no longer allows her to leave the house without their 

driver, so she has no other way of getting drugs. Claire feels uncomfortable about this 

errand, but she owes Melissa a major favor and agrees. 

Claire picks up the package and is arrested shortly after leaving the drug house. A 

police officer arrests Claire with about three ounces of cocaine in her pocket and informs 

her of her Miranda rights. On her way to the station house, she overhears two police 

officers discuss the severe sentences that apply to drug crimes. Upon arrival there, the 
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police begin to interrogate Claire. They tell her that she has the right to an attorney but 

that if she cooperates with them and admits her guilt, they might be able to keep her from 

“going to court.” Her interrogator suggests that with a quick admission of guilt, the case 

would basically be over for her. Surely, he intimates, she would prefer that over seeing 

her name and picture in the newspaper and having a criminal record. When she mentions 

her children, he tells her that only her agreement to go through a diversion program 

would guarantee that she could keep her children. Claire also speaks quickly to a harried 

assistant district attorney. She then agrees to enroll in a drug treatment program and to 

complete it successfully in exchange for the prosecutor’s agreement not to file charges 

against her. Is Claire an appropriate candidate for diversion? What purpose(s) would the 

prosecutor serve by diverting her case? 

NOTES 

1. Purposes of diversion. According to the U.S. Attorneys’ Manual, the purposes of 

diversion are to prevent future criminal activity, to save prosecutorial and judicial 

resources for major cases, and to provide restitution to communities and victims. Section 

712 of the Criminal Resource Manual for U.S. Attorneys states that a pretrial diversion 

program “should be tailored to the offender’s needs and may include employment, 

counseling, education, job training, psychiatric care,” and so forth. The provision also 

endorses restitution and community service and strongly encourages “innovative 

approaches.” Which of the traditional purposes of the criminal law does this provision 

emphasize? How successfully were any of these accomplished in Claire’s case (Problem 

10-1)? 

2. Prevalence of diversion. Diversion of arrestees is less common than the outright 

rejection of criminal charges. Prosecutors are most likely to offer diversion to suspects 

who face misdemeanor charges. About 8% of all felony arrestees in the largest urban 

counties in 2006 took part in diversion or “deferred adjudication” programs; 15% of less 

serious drug offenses were handled by diversion or deferred adjudication. Bureau of 

Justice Statistics, Felony Defendants in Large Urban Counties, 2006 at 24 (NCJ 2289-44, 

February 2010); see http://bjs.ojp.usdoj.gov/content/pub/pdf/fdluc06.pdf. Federal 

diversion programs are even smaller: just over 1,100 suspects were handled through 
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pretrial diversion in 2004 (compared with more than 116,000 cases prosecuted and 

almost 32,000 cases declined). Why do diversion programs remain relatively rare? 

National Association of Pretrial Services Agencies (NAPSA), Pretrial Diversion in the 

21st Century (2009) (see http://www.napsa.org/publications/NAPSA 

PretrialPracticeSurvey.pdf); National Association of Pretrial Services Agencies, 

Promising Practices in Pretrial Diversion (2009) (see 

http://www.pretrial.org/Docs/Documents/PromisingPracticeFinal.pdf). What resource 

limitations might restrict their availability? See Steven Belenko, The Challenges of 

Integrating Drug Treatment into the Criminal Justice Process, 63 Alb. L. Rev. 833 

(2000). 

Are the considerations that affect the decision to defer prosecution meaningfully 

different when the criminal defendant is a corporate entity? Under a 2003 Department of 

Justice memorandum (written after the collapse of Arthur Andersen following the 

accounting firm’s indictment), the federal government’s policy is to permit a corporate 

defendant to enter into a “deferred prosecution agreement.” After the corporation is 

indicted, it agrees to pay a fine and restitution to victims, to cooperate with ongoing 

investigations of its officers, and to institute governance reforms that will be verified by 

some form of external monitoring. Between 18 months and two years later, the 

prosecutor will dismiss the indictment if the corporation has complied with all of these 

conditions. What might motivate a corporation to enter such an agreement? What 

variations would you expect to find among such agreements in different cases? See 

Lawrence D. Finder & Ryan D. McConnell, Devolution of Authority: The Department of 

Justice’s Corporate Charging Policies, 51 St. Louis L.J. 1 (2006); John C. Coffee Jr., 

Deferred Prosecution: Has It Gone Too Far?, Nat’l L.J. (July 25, 2005). P.J. Meitl, Who’s 

the Boss? Prosecutorial Involvement in Corporate America, 34 N. Ky. L. Rev. 1 (2007); 

Rachel Delaney, Congressional Legislation: The Next Step for Corporate Deferred 

Prosecution Agreements, 93 Marq. L. Rev. 875 (2009) 

3. Prosecutors and judges as gatekeepers. Prosecutors retain complete control over 

precharge diversion programs but often share authority with judges over diversion 

programs that begin after charges are filed. State statutes dealing with postcharge 
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diversion programs ordinarily empower the judge to approve the prosecutor’s 

recommendations for offenders to enter the program. See Mont. Code Ann. §46-16-

130(3) (“After a charge has been filed, a deferral of prosecution may be entered into only 

with the approval of the court”). Consider this discussion of institutional roles in Polikov 

v. Neth, 699 N.W.2d 802 (Neb. 2005): 

[The] formalization of pretrial diversion programs is the type of broad restructuring of the goals 

of the criminal justice system that is entrusted to the Legislature rather than to the executive 

branch. [Although] the power to design formal pretrial diversion programs is a legislative 

function, the use of informal diversion is included in the executive power of prosecutorial 

discretion. Thus, the Legislature cannot use its power to design formal pretrial diversion 

programs in a way so as to limit the prosecutor’s power to engage in the informal diversion 

process…Second, although the power to design a pretrial diversion program is a legislative 

one, the power to determine whether to divert a particular person to an established formal 

pretrial diversion program, at least before the accused is charged, is an executive power, 

encompassed within the charging function. 

See also Clayton v. Lacey, 589 N.W.2d 529 (Neb. 1999) (court has no jurisdiction to 

consider refusal to divert because it is an exercise of prosecutorial discretion and not “a 

decision made by a tribunal, board, or officer exercising judicial functions”). 

The Tennessee court in Curry recognized that it is usually the prosecutor who decides 

which defendants or suspects enter a pretrial diversion program, and that courts are 

hesitant to interfere with the prosecutor’s decision. Indeed, courts in many states refuse to 

review the prosecutor’s decision whether to offer diversion to a suspect unless the 

prosecutor relies on unconstitutional grounds, such as racial discrimination. See 

Cleveland v. State, 417 So. 2d 653 (Fla. 1982) (decision on pretrial intervention is 

prosecutorial, rather than judicial, in nature and is not subject to judicial review; review 

of arbitrary decisions allowed in other jurisdictions because statutes explicitly authorize 

review). But some trial and appellate courts, including those in Tennessee, have been 

more willing to review prosecutorial refusals to allow pretrial diversion as an abuse of 

discretion, sometimes based on statutory authority either setting standards for review or 

requiring written reasons for refusals. See State v. Caliguiri, 726 A.2d 912, 916 (N.J. 

1999) (If prosecutor refuses application for admission to pretrial intervention program, 
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written statement of reasons must be provided; this clear statement of reasons fosters 

effective judicial review and allows the offender a meaningful opportunity to challenge 

the rejection; therefore, “the written rejection may not simply ‘parrot’ the language of 

relevant statutes.”). 

Courts have also rejected challenges to pretrial diversion statutes and programs as an 

unconstitutional burden on those who choose to exercise their right to trial. See, e.g, 

Aguilar-Raygoza v. State, 255 P.3d 262 (Nev. 2011) (“the possibility of entering an 

alcohol treatment program provided in NRS 484C.340 is a form of leniency that is 

available in exchange for a plea of guilty or nolo contendere and is not an 

unconstitutional penalty for refusing to enter such a plea or a burden on the exercise of 

constitutional rights.”) Statutes in about a dozen states give prosecutors complete control 

over who may enter pretrial diversion programs. 

Prosecutors’ offices sometimes create uniform policies to govern eligibility for 

diversion, at least for some types of cases. Are the guidelines provided in the U.S. 

Attorneys’ Manual sufficiently precise to limit prosecutorial discretion? Why does the 

manual exclude drug addicts from access to the diversion program? 

In many Continental European countries, such as Germany, where prosecutors have 

traditionally not been assumed to have any discretion, diversion programs may indicate 

an increase in prosecutorial power. Is that also true for the United States, or do diversion 

programs tend to circumscribe prosecutorial discretion by allowing judicial supervision 

over the prosecutor’s choices? 

4. Other gatekeepers. Pre-arrest diversion programs tend to shift the police function 

from law enforcement to social work without providing guidance as to which offenders 

are well suited to a diversion program. What role should experts such as probation 

officers play in the initial recommendation process? In the federal system, prosecutors are 

instructed to refer potential candidates for pretrial diversion to the chief pretrial services 

officer or the chief probation officer for the district. See Criminal Resources Manual 

712D. What can the probation officer add that the prosecutor does not know or see? 

Should the victim have any input in deciding whether an offender may enter a 
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diversion program? The German Juvenile Justice Act permits prosecutors to dismiss 

cases after the juvenile offender has tried to reach a settlement with the victim. 

Legislatures also create some preconditions for defendants or suspects to participate in 

pretrial diversion programs. See, e.g., S.C. Code §17-22-50 (no pretrial intervention for 

offenses including repeated domestic violence, blackmail, DUI, a crime of violence); 

Utah Code §77-36-2.7 (court may not approve diversion for domestic violence 

defendants but may hold guilty plea in abeyance during treatment program). If the 

prosecutor and the suspect disagree about the statutory eligibility requirements, should a 

court be able to review the prosecutor’s decision based on its independent interpretation 

of the statute? 

5. Who decides if the defendant has completed the program? Suppose a defendant 

believes that she has fulfilled all the conditions of the diversion program but the 

prosecutor disagrees and files criminal charges. Will a court review the prosecutor’s 

conclusion that the defendant failed to complete the program? Is there any reason to treat 

this question differently from the question of who will enter a diversion program? Among 

states with statutes addressing judicial review, the majority require some sort of court 

approval for a decision to remove an offender from a diversion program; others (fewer 

than ten) grant this decision exclusively to the prosecutor. See Fla. Stat. §948.08; State v. 

Hancich, 513 A.2d 638 (Conn. 1986) (once defendant was admitted to pretrial alcohol 

education program following her first arrest for driving under the influence, she could not 

be removed unless court independently determined that she had lost her eligibility or that 

she had failed to complete the program successfully). What circumstances might make a 

court more willing to judge the defendant’s success or failure in the program? 

6. Admission of guilt and involvement of counsel. The existence of a diversion program 

may be used to pressure individuals to waive their rights and admit guilt in order to gain 

entrance. How could a precharge diversion program be structured to avoid such 

problems? The federal system requires the involvement of a defense attorney. If a suspect 

or defendant cannot afford counsel, one is appointed. The Canadian statute governing 

diversion involving juveniles requires that the juvenile, before consenting to participate in 

a diversion program, be “advised of his or her right to be represented by counsel and [be] 
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given a reasonable opportunity to consult with counsel.” Youth Criminal Justice Act, Part 

1, 10(2)(d) (2002, c. 1) (Can.). Why does the U.S. Attorneys’ Manual mandate that 

counsel be involved rather than simply require that defendants be informed of their right 

to counsel? 

7. Widening the net. The beginning of formal diversion programs can be traced back 

to juvenile courts in the early twentieth century. Diversion was formally extended to 

narcotics cases in the 1960s. Since then concerns have existed about “widening the net” 

of such programs. The fear is that individuals who would have previously been released 

without any action are now being diverted into programs while the cases of more serious 

offenders, who would not be eligible for diversion, are dismissed. Does diversion amount 

to decriminalization of certain offenses or offender groups? Or does it instead increase 

the level of social control over offenders, as community service and drug treatment 

complement the traditional prison sanctions? 

8. Female offenders and diversion. Might diversion programs be particularly 

suitable for and attractive to female defendants? See e.g., 57 Okl. St. Ann. §510.8b 

(authorizing “Women in Recovery” Program). Many of these offenders commit 

nonviolent crimes and have dependent children. Lengthy pretrial detention or 

incarceration forcibly separates mothers from their children, whereas diversion programs 

allow them to remain together. Should such family considerations help determine which 

offenders qualify for admission into diversion programs? If not, should offense type be 

the sole determining factor? 

9. Therapeutic courts and the criminal/civil divide. Drug courts, domestic violence 

courts, and some other specialty courts sit uncomfortably in the zone between criminal 

and civil justice systems. These courts were discussed in Chapter 8, as sources of 

alternative (non-prison) sanctions. The goals of therapeutic courts sound like civil and 

social objectives more than any of the traditional goals of the criminal justice system. The 

discomfort—the demilitarized zone of justice—exists because therapeutic courts use the 

power (and threat) of the criminal justice system to move (or force) people to change 

their behavior. See Alex Kreit, The Decriminalization Option: Should States Consider 

Moving from A Criminal to A Civil Drug Court Model?, 2010 U. Chi. Leg. Forum 299 
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(2010) (“The best way to treat drug addiction as a public health problem is to end the 

criminalization of drug use and addiction entirely and enact a civil drug court system 

similar to Portugal’s.”). 

There are positive ways to think about this complex interplay of criminal and civil 

justice goals. Specialty courts may create the political space needed to reconsider the 

goals and efficiency of existing justice models. Judges in specialty courts may mediate 

the immense power of prosecutors to offer (or refuse to offer) diversion or alternative 

sanctions. Yet such courts also risk widening the net and further confusing the 

relationship between criminal and civil justice and therefore the relationship between 

state and citizen. See Max Deitchler, You Can’t Manage What You Don’t Measure: An 

Evaluation of Arkansas’s Drug Courts, 64 Ark. L. Rev. 715, 745-46 (2011): 

Drug courts’ benefits to the State of Arkansas are significant—reducing prison populations, 

saving tax dollars versus incarceration, reintegrating drug offenders into society, and providing 

a path to substance-abuse treatment for those who are addicted. Many of the justifications for 

drug courts are utilitarian in nature, and these effects should be maximized by encouraging 

drug courts in Arkansas to trend toward a pre-adjudication model—in order to minimize 

employment opportunity hurdles and successfully reintegrate offenders into their local 

communities. Most critically, Arkansas must adopt a more detailed set of performance 

measures and require all Arkansas drug courts to collect, report, and maintain a comprehensive 

set of data elements. 

PROBLEM 10-3: VETERANS COURTS 

Unemployment among veterans who have served since 2001 is higher than for non-

veterans. Veterans make up 20% of all suicides. Nearly a fifth of the homeless population 

in the United States are veterans. Substance abuse is pervasive, and many veterans have 

mental-health problems. These characteristics lead some veterans to commit criminal 

acts. In 2008 Robert Russell, a judge in Buffalo, New York, after noticing an increasing 

number of veterans on his docket, created the first specialized court adapted to meet the 

needs of veterans. Two judges have written about veterans courts. See Michael Daly 

Hawkins, Coming Home: Accommodating the Special Needs of Military Veterans to the 

Criminal Justice System, 7 Ohio St. J. Crim. L. 563, 565 (2010); Wendy S. Lindley, The 
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Promise of Veterans Court, 51 Orange County Lawyer 29 (November 2009). See also 

“Leave No Veteran Behind: A Special Court Tries to Keep Troubled Veterans Out of 

Prison,” The Economist, June 2, 2011. Veterans courts have spread more slowly than 

drug courts, but about 100 have been created between 2008 and 2012. Justice for Vets is 

an organization that supports and follows veterans courts. 

http://www.justiceforvets.org/about. 

As with other therapeutic courts, good intentions and an innovative spirit often drive 

the reforms; evaluation and understanding of the benefits and costs, both for the parties, 

the justice system, and for broader society, tend to come later. For a description of one 

veterans court, in Tucson, Arizona, see http://cms3.tucsonaz.gov/courts/veterans-court. 

You are a member of the state legislature in a state that does not have explicit statutory 

authorization for veterans courts. Constituents have asked for a bill that would authorize 

misdemeanor and felony trial courts in the state to create separate veterans courts. What 

information will you request from the proponents? What individuals, institutions, and 

groups will you reach out to for advice and support? If you propose veterans court 

legislation, what guidelines and limitations would you create? 

B. DOMESTIC VIOLENCE PROTECTION ORDERS 

Crime victimization surveys show a decline in nonfatal intimate-partner violence since 

1993. Nevertheless, between 1998 and 2002, almost 700,000 nonfatal violent incidents 

occurred annually between intimate partners in the United States. These included rapes 

and sexual assaults, robberies, aggravated assaults, and (most commonly) simple assaults. 

Eighty-five percent of that violence was directed at women. 

In domestic violence cases, the state may file criminal charges against the perpetrator. 

But other avenues are available: in all states, a family member who is the victim of 

domestic violence can get a so-called civil protection or restraining order. Survey data 

indicate that about 17% of women and 3.5% of men who are physically assaulted by an 

intimate obtain such an order. Over 1.1 million victims of intimate violence obtain 

protective or restraining orders annually. At the end of the last decade there were an 
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estimated 2 million active restraining orders. Patricia Tjaden & Nancy Thoennes, Extent, 

Nature and Consequences of Intimate Partner Violence: Findings from the National 

Violence Against Women Survey 52-54 (National Institute of Justice 2000); U.S. 

Department of Justice, Office for Victims of Crime, Legal Series Bulletin No. 4, 

Enforcement of Protective Orders (January 2002). 

Protection orders are designed to empower the victim, allowing her to act when the 

state is unwilling to file a criminal complaint against the batterer. In this sense, civil 

protection orders create an alternative to the criminal justice process. The goal of such an 

order is to break the cycle of violence by removing the perpetrator from the abusive 

relationship without immediately involving the criminal justice system. A civil protection 

order prohibits a named person from harassing, stalking, or threatening an intimate 

partner. In addition, a protection order may forbid the person from contacting the victim, 

require the person to vacate a joint household, or set conditions for child visitation and 

financial support. 

Protection orders are relatively easy to obtain, allowing a victim to proceed without an 

attorney. Frequently, victims get help from non-attorney domestic violence advocates. A 

judge issues a preliminary order after an ex parte hearing, and a final protection order 

follows a hearing at which both sides appear and present evidence. 

Protection orders, while technically the product of a civil process, lie between the civil 

and criminal arenas. Those who violate a protection order can be sanctioned for 

disobeying the court, through misdemeanor charges, contempt charges, or both. This civil 

process, therefore, carries a criminal sanction if its target fails to comply with the civil 

order. Of course, the state may file a criminal complaint if the violation of the protection 

order also amounts to a substantive offense, such as assault or attempted murder. Despite 

these sanctions, about 60% of restraining orders are violated. 

PROBLEM 10-4. RESTRAINT 

John and Miriam lived in Louisville, Kentucky, and were having marital difficulties. 

Even though they hoped to reconcile, they agreed that it would be best if John moved out. 

One night John came over to pick up their son for a walk. When John asked his son to get 
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ready, five-year-old Ben said, “Get out of my face.” John then began to shout at Miriam 

for failing to teach Ben respect for his father. She responded, also in a raised voice, that 

Ben’s attitude might be John’s fault because he was not a good father or husband. John 

lost his temper and slapped Miriam. She then yelled, “I’ll divorce you.” John yelled back 

that he would “bury” her if she filed for divorce, and he stormed off. 

Based on this exchange, Miriam filed for an emergency protective order requiring 

John to keep his distance from her and Ben. The court granted the protective order and 

sent notice to John immediately after granting the order. 

A week later, Miriam’s car broke down on the highway. She called John at work and 

asked him whether he could pick her up and fix the car. John arrived immediately. While 

he was driving Miriam home, they began to quarrel again. After they arrived at home and 

got out of the car, John screamed at Miriam so loudly that her neighbor came out to see 

what was going on. At that point, John raised his hand as if he were about to hit Miriam, 

but he then thought better of it and instead continued berating her. Miriam asked the 

neighbor to call the police. Within minutes the police arrived and arrested John for 

violating the protective order. 

At his trial for violation of the protective order and attempted assault, John challenges 

the validity of the initial protective order. He argues that the court violated the 

Constitution when it issued the protective order without hearing from him, and he 

contends that the government has not established the statutory requirements to convict 

him of violating the restraining order and attempted assault. 

As prosecuting counsel, how would you respond? Before you answer this question, 

consult the following Kentucky statutes describing the relevant procedures for protective 

orders. 

Kentucky Statutes §403.720 to 403.760 

§403.720 DEFINITIONS 

As used in [this chapter], (1) “Domestic violence and abuse” means physical injury, 

serious physical injury, sexual abuse, assault, or the infliction of fear of imminent 
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physical injury, serious physical injury, sexual abuse, or assault between family members 

or members of an unmarried couple; (2) “Family member” means a spouse, including a 

former spouse, a parent, a child, a stepchild, or any other person related by consanguinity 

or affinity within the second degree…(4) “Member of an unmarried couple” means each 

member of an unmarried couple which allegedly has a child in common, any children of 

that couple, or a member of an unmarried couple who are living together or have 

formerly lived together. 

§403.740 EMERGENCY PROTECTIVE ORDER 

(1) If, upon review of the petition,…the court determines that the allegations contained 

therein indicate the presence of an immediate and present danger of domestic violence 

and abuse, the court shall issue, upon proper motion, ex parte, an emergency protective 

order: 

(a) Restraining the adverse party from any contact or communication with the petitioner 

except as directed by the court; 

(b) Restraining the adverse party from committing further acts of domestic violence and 

abuse; 

(c) Restraining the adverse party from disposing of or damaging any of the property of the 

parties; 

(d) Restraining the adverse party from going to or within a specified distance of a 

specifically described residence, school, or place of employment of the petitioner, minor child 

of the petitioner, family member, or member of an unmarried couple protected in the order; 

(e) Directing the adverse party to vacate the residence shared by the parties to the action; 

(f) [Granting] temporary custody; 

(g) Restraining the adverse party from approaching the petitioner or a minor child of the 

petitioner within a distance specified in the order, not to exceed five hundred (500) feet; or 

(h) [Entering] other orders the court believes will be of assistance in eliminating future acts 

of domestic violence and abuse; or any combination thereof. 
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(2) [If] the court issues an emergency protective order pursuant to subsection (1) of 

this section, the court shall not order or refer the parties to mediation for resolution of the 

issues alleged in the petition [unless the victim of the alleged domestic abuse voluntarily 

requests it and mediation is a realistic and viable alternative to or adjunct to a protective 

order]. 

(3) An emergency protective order issued in accordance with this section shall be 

issued without bond being required of the petitioner. 

(4) An emergency protective order issued in accordance with this section shall be 

effective for a period of time fixed in the order, but not to exceed fourteen days. Upon the 

issuance of an emergency protective order, a date for a full hearing…shall be fixed not 

later than the expiration date of the emergency protective order. An emergency protective 

order shall be reissued for a period not to exceed fourteen days if service has not been 

made on the adverse party by the fixed court date and time or as the court determines is 

necessary for the protection of the petitioner.… 

§403.745 HEARING 

(1) If, upon review of the petition…, the court determines that the allegations 

contained therein do not indicate the presence of an immediate and present danger of 

domestic violence and abuse, the court shall fix a date, time, and place for a hearing and 

shall cause a summons to be issued for the adverse party.…The hearing shall be fixed not 

later than fourteen days following the issuance of the summons.… 

§403.750 

(1) Following the hearing provided for under §403.740 and 403.745, the court, if it 

finds from a preponderance of the evidence that an act or acts of domestic violence and 

abuse have occurred and may again occur, may: 

(a-e) [take any actions described in §403.740(1a-e)]; 

(f) award temporary support; 

(g) direct that either or both parties receive counseling services available in the community, 
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except that the court shall not order or refer the parties to participate in mediation for resolution 

of the issues alleged in the petition filed pursuant to [the provisions on domestic violence 

protective orders]. 

(2) Any order entered pursuant to this section shall be effective for a period of time, 

fixed by the court, not to exceed three years and may be reissued upon expiration for an 

additional period of up to three years. The number of times an order may be reissued 

shall not be limited. With respect to whether an order should be reissued, any party may 

present to the court testimony relating to the importance of the fact that acts of domestic 

violence or abuse have not occurred during the pendency of the order.… 

§403.760 CONTEMPT OF COURT 

(1) Violation of the terms or conditions of an order issued under the provisions of 

§403.740 or 403.750, whether an emergency protective order, or an order following 

hearing, after service of the order on the respondent, or notice of the order to the 

respondent, shall constitute contempt of court. 

(2) Any peace officer having probable cause to believe a violation has occurred of an 

order issued under the provisions of §403.740 or 403.750…shall arrest the respondent 

without a warrant for violation of a protective order.…Following a hearing the District 

Court in the county in which the peace officer made the arrest for the violation may 

punish the violation of a protective order.… 

(4) Nothing in this section shall preclude the Commonwealth from prosecuting and 

convicting the respondent of criminal offenses other than violation of a protective order. 

(5) Civil proceedings and criminal proceedings forviolation of a protective 

order…shall be mutually exclusive. Once either proceeding has been initiated the other 

shall not be undertaken regardless of the outcome of the original proceeding. 

NOTES 

1. Goals of civil protection orders. What goals are civil protection orders intended 

to achieve? Why can these not be accomplished with criminal actions? Civil protection 

orders appear to be a valuable alternative to the criminal justice process when the 
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criminal justice system either does not act or does not act quickly enough. Such orders 

also serve important symbolic ends by allowing the victim to demonstrate her ability to 

act, her strength, and her independent decision-making skills. They constitute a direct 

action by the victim against the abuser. 

Despite the support of the justice system, however, restraining orders may not reduce 

domestic violence. See Elaine Chiu, Confronting the Agency in Battered Mothers, 74 S. 

Cal. L. Rev. 1223 (2001). Is a civil process insufficiently stigmatizing to keep the 

offender from battering again? Many abusers in domestic violence situations have 

criminal records that resemble those of other violent criminals. Should restraining orders 

be utilized only for first-time domestic violence offenders or for individuals without a 

criminal record? 

Some have argued that restraining orders may be unsuccessful because batterers do not 

perceive the process as fair. Often they do not understand the difference between the civil 

and criminal systems and are left alone to navigate the judicial system. Should batterers 

be provided with more process, such as information about the system or even the right to 

counsel? May such services be advisable only if it is shown that they increase 

compliance? See Deborah Epstein, Procedural Justice: Tempering the State’s Response to 

Domestic Violence, 43 Wm. & Mary L. Rev. 1843 (2002). 

In some counties in Kentucky, domestic violence orders have earned the nickname 

“the poor man’s [and woman’s] divorce.” Domestic violence orders may be used to 

accomplish some of the goals of divorce, but much more quickly. How could such abuses 

of the system be prevented without limiting access for abused persons? 

2. Ex parte civil proceedings. Emergency protection orders are granted without a 

hearing and without notice being provided to the respondent. They often stay in place for 

about two weeks. Many states provide extensive self-help manuals for battered spouses, 

explaining how to obtain a restraining order. Shortly before the emergency protection 

order runs out, the court holds a hearing in which both sides are present. Because the 

grant of civil protection orders takes place in a civil proceeding, the petitioner (note the 

civil terminology) has to establish the occurrence of domestic violence merely by a 
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preponderance of the evidence. 

There is no right to publicly funded counsel in civil proceedings, including hearings on 

civil protection orders. Petitioners, however, are frequently represented by women’s 

advocates or law school clinics in their requests for emergency protection orders. These 

advocates become regular players in the process, with the respondents remaining largely 

unrepresented until a protection order is violated. Once criminal proceedings are under 

way, the alleged batterer has the right to an attorney. 

3. Specialized domestic violence courts or judges. In some states, specially 

designated domestic violence judges grant civil protection orders, sit on domestic 

violence cases, and deal with violations of civil protection orders. What reasons are there 

for the institution of such “one-stop shopping”? What advantages and disadvantages flow 

from subject matter–focused judging? See Dag MacLeod & Julia F. Weber, Judicial 

Council of California, Administrative Office of the Courts, Domestic Violence Courts: A 

Descriptive Study (May 2000); Randal B. Fritzler & Leonore M. J. Simon, The 

Development of a Specialized Domestic Violence Court in Vancouver, Washington: 

Utilizing Innovative Judicial Paradigms, 69 UMKC L. Rev. 139 (2000); Susan Keilitz, 

Specialization of Domestic Violence Case Management in the Courts: A National Survey 

(2004, NCJ 199724). 

4. Double jeopardy and domestic violence orders. The violation of a civil protection 

order may lead to a panoply of actions against the batterer. Breach of the court’s order 

could lead to a contempt citation or a criminal prosecution for the violation; an assault 

and battery could also lead to a separate criminal action. In United States v. Dixon, 509 

U.S. 688 (1993), the Supreme Court addressed whether charges of assault and threats 

were nullified by the double jeopardy clause because they were filed after a misdemeanor 

contempt conviction based on the same conduct. The Court, in a splintered opinion, held 

that the misdemeanor assault prosecution was barred, but the prosecutions for assault 

with intent to kill and felony threats could go forward because misdemeanor contempt 

and each of the latter crimes required proof of an element that the other did not. See 

Blockburger v. United States, 284 U.S. 299 (1932) (describing traditional “same 

elements” test to determine which crimes qualify as the same offense and thus are barred 



Page 10-30 
 

by double jeopardy). Does this decision deter prosecutors from filing criminal assault 

charges after the courts have issued contempt citations? See David M. Zlotnick, Battered 

Women and Justice Scalia, 41 Ariz. L. Rev. 847 (1999). 

5. Weapon possession and protection orders. The federal Violence Against Women 

Act, enacted in 1994, prohibits anyone under a civil protection order from possessing 

firearms or ammunition. See 18 U.S.C. §922(g)(8) and (g)(9) (extending the firearm 

prohibition to anyone “who has been convicted in any court of a misdemeanor crime of 

domestic violence”). Federal law and most state statutes, however, prohibit possession of 

weapons only upon a finding of abuse after an evidentiary hearing that gives the 

defendant an opportunity to be heard. This means that in many states an emergency 

protective order will not place the respondent under the coverage of the gun ban. Some 

commentators argue that without an immediate confiscation of weapons when the court 

issues the emergency order, the threat to the victim continues until the hearing. See Carrie 

Chew, Domestic Violence, Guns, and Minnesota Women: Responding to New Law, 

Correcting Old Legislative Need, and Taking Cues from Other Jurisdictions, 25 Hamline 

J. Pub. L. & Pol’y 115 (2003). 

6. Control of litigation. In situations in which physical harm is inflicted or threatened, 

the state asserts its interest as a representative of the people, not merely of the victim of 

the alleged crime. This means that the decision whether to prosecute is made by a state 

agent rather than the victim. In many jurisdictions, mandatory prosecution in domestic 

violence cases (sometimes required by statute, more often by prosecutorial office policy) 

does not leave the victim any option. Should she refuse to testify or choose to testify 

falsely, the criminal justice system can sanction her. Because the victim and the offender 

in a domestic violence situation have a relationship—and sometimes try to preserve that 

relationship—the traditional adversarial criminal justice model may break down. 

In what other situations may civil actions be preferable over criminal actions? Are 

there other types of criminal offenses in which the victim’s interests may not be 

adequately represented by the state? In corporate embezzlement and similar types of 

business crimes, businesses often choose to settle with the offenders, under the threat of 

reporting them to the criminal justice system, without ever involving the official system. 
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This is possible because the victimized business is in a more advantageous bargaining 

position than the offender—and its sole interest is recouping its financial loss rather than 

vindicating a greater goal. In fraud crimes committed against the government, 

prosecutors often threaten to file criminal suits while also proceeding civilly. The threat 

of criminal litigation can lead to more advantageous civil settlements for the government. 

Should there be constitutional or statutory limits on the use of such dual threats? 

7. Confrontation clause and domestic violence. Prosecution of domestic violence 

cases has become more difficult, and taken a strong constitutional regulatory turn, with 

the line of United States Supreme Court cases starting with Crawford v. Washington, 541 

U.S. 36 (2004). Those cases revitalize the confrontation clause and the need for cross-

examination with regard to hearsay in a broad range of circumstances. See, e.g., Deborah 

Tuerkheimer, Forfeiture After Giles: The Relevance of “Domestic Violence Context,” 13 

Lewis & Clark L. Rev. 711 (2009); Eleanor Simon, Confrontation and Domestic 

Violence Post-Davis: Is There and Should There Be A Doctrinal Exception?, 17 Mich. J. 

Gender & L. 175 (2011); John M. Leventhal, Liberty Aldrich, The Admission of 

Evidence in Domestic Violence Cases After Crawford v. Washington: A National 

Survey, 11 Berkeley J. Crim. L. 77 (2006); Myrna S. Raeder, Domestic Violence Cases 

After Davis: Is the Glass Half Empty or Half Full?, 15 J.L. & Policy 759 (2007) 

C. ASSET FORFEITURE 

While the alternatives to criminal sentences we have considered so far all emphasize 

restrictions on liberty, other alternative remedies depend on taking the property of a 

suspected wrongdoer. Asset forfeiture is among the most important of these sanctions. 

Technically, most asset forfeiture occurs through civil proceedings, with no necessary 

connection to criminal charges. In practice, asset forfeiture is tightly integrated with 

criminal enforcement. Asset forfeiture has become an important part of prosecution and 

punishment, especially for crimes with an economic motive, such as drug offenses, 

money laundering, and racketeering. Forfeiture is said to “take the profit out of crime.” 

The effectiveness of asset forfeiture lies partly in the procedural edge it gives the 

prosecution. Civil asset forfeiture gives the prosecution a more favorable standard of 
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proof, extensive discovery, and summary judgment, among other advantages. Forfeiture 

can also take place during proceedings following on the heels of a criminal conviction, 

essentially as part of the criminal sentencing. Such “criminal forfeitures” are less 

common than civil forfeitures, however, because of the relative procedural difficulties 

they present to the government. 

The destination of forfeited property also makes forfeiture an attractive device for law 

enforcement. Federal statutes and executive policies, along with most state statutes, 

assign forfeited property directly to the budgets of law enforcement agencies. See John 

Burnett, National Public Radio Morning Edition, Seized Drug Assets Pad Police Budgets 

(2008) (http://www.npr.org/templates/story/story.php?storyId=91490480). Funds from 

forfeitures carried out under state law generally go to local police and sheriff’s offices, 

after reimbursement of prosecutors for the costs of processing the forfeiture. When 

federal agents complete a forfeiture, the proceeds go to the participating federal agencies. 

Moreover, the federal government can “adopt” the forfeitures of state or local authorities. 

If state or local police seize property that is forfeitable under federal law, and federal 

prosecutors obtain the final forfeiture order in federal court, they split the proceeds. 

Because the police and prosecutors who select property for forfeiture directly benefit 

from the forfeitures, property owners have argued that the police have an incentive to 

abuse the practice. Alleged abuses in spending forfeited funds often make the headlines. 

For instance, news reports widely noted a small-town sheriff who seized a Rolls-Royce 

from a drug dealer and used it as his personal car. 

In this section, we examine the asset forfeiture procedures that operate in tandem with 

the criminal justice system. Consider the ways in which civil forfeiture proceedings differ 

from criminal proceedings, and determine whether those differences are justified by the 

different purposes of these systems or by the different consequences flowing from them. 

1. Property Subject to Forfeiture 

The forfeiture laws target only property with some defined connection to a crime. It is 

ordinarily not enough that an accused felon owns the property; the suspect must use it to 

commit a crime or acquire it as a result of the crime. The materials below describe the 
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property that the law targets for forfeiture and the property it exempts from forfeiture. 

Consider what these categories reveal about the objectives of the forfeiture laws and their 

imperfect overlap with the objectives of criminal law enforcement. 

In the federal system, roughly 200 criminal statutes provide for forfeiture. Many of 

these statutes deal with violations of customs laws or food and drug laws. Most federal 

forfeitures, however, are exercised under the laws against money laundering, 

racketeering, and illicit drugs. The same pattern holds for most state forfeiture laws: they 

apply primarily to violations of drug, gambling, liquor, and racketeering laws. In a few 

states, any felony can serve as the basis for a forfeiture. The following case discusses the 

necessary connection between the crime and the forfeited property under an early federal 

statute. 

United States v. Cargo of the Brig Malek Adhel 

43 U.S. 210 (1844) 

STORY, J. 

[The information in this case alleged that the brig Malek Adhel was used to commit 

“piratical aggression and restraint upon the high seas” against five vessels. The 

government pursued forfeiture proceedings against the ship and its cargo after it arrived 

in Maryland. The firm of Peter Harmony and Co. of New York claimed the ship and 

cargo as its property and attempted to prevent the forfeiture. At the hearing in district 

court, the vessel was condemned and the cargo acquitted. Peter Harmony and Co. brought 

this appeal.] 

It was fully admitted in the court below, that the owners of the brig and cargo never 

contemplated or authorized the acts complained of; that the brig was bound on an 

innocent commercial voyage from New York to Guayamas, in California; and that the 

equipments on board were the usual equipments for such a voyage. It appears from the 

evidence that the brig sailed from the port of New York on the 30th of June, 1840, under 

the command of one Joseph Nunez, armed with a cannon and ammunition, and with 

pistols and daggers on board. The acts of aggression complained of, were committed at 
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different times under false pretences, and wantonly and wilfully without provocation or 

justification, between the 6th of July, 1840, and the 20th of August, 1840, when the brig 

arrived at Bahia; where, in consequence of the information given to the American consul 

by the crew, the brig was seized by the United States ship Enterprize, then at that port, 

and carried to Rio Janeiro, and from thence brought to the United States.…Now upon this 

posture of the case, it has been contended [that] neither the brig nor the cargo are liable to 

condemnation, because the owners neither participated in nor authorized the piratical 

acts, but are entirely innocent thereof.… 

The [first] question is, whether the innocence of the owners can withdraw the ship 

from the penalty of confiscation under the act of Congress. Here,…it may be remarked 

that the act makes no exception whatsoever, whether the aggression be with or without 

the co-operation of the owners. The vessel which commits the aggression is treated as the 

offender, as the guilty instrument or thing to which the forfeiture attaches, without any 

reference whatsoever to the character or conduct of the owner. The vessel or boat (says 

the act of Congress) from which such piratical aggression, &c., shall have been first 

attempted or made shall be condemned.…And this is done from the necessity of the case, 

as the only adequate means of suppressing the offence or wrong, or insuring an indemnity 

to the injured party. The doctrine also is familiarly applied to cases of smuggling and 

other misconduct under our revenue laws.…In short, the acts of the master and crew, in 

cases of this sort, bind the interest of the owner of the ship, whether he be innocent or 

guilty; and he impliedly submits to whatever the law denounces as a forfeiture attached to 

the ship by reason of their unlawful or wanton wrongs.… 

The ship is also by the general maritime law held responsible for the torts and 

misconduct of the master and crew thereof, whether arising from negligence or a wilful 

disregard of duty; as, for example, in cases of collision and other wrongs done upon the 

high seas or elsewhere within the admiralty and maritime jurisdiction, upon the general 

policy of that law, which looks to the instrument itself, used as the means of the mischief, 

as the best and surest pledge for the compensation and indemnity to the injured party. The 

act of Congress has therefore done nothing more on this point than to affirm and enforce 

the general principles of the maritime law and of the law of nations. 
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The remaining question is, whether the cargo is involved in the same fate as the ship. 

In respect to the forfeiture under the act of 1819,* it is plain that the cargo stands upon a 

very different ground from that of the ship. Nothing is said in relation to the 

condemnation of the cargo in the fourth section of the act; and in the silence of any 

expression of the legislature, in the case of provisions confessedly penal, it ought not to 

be presumed that their intention exceeded their language.… 

So far as the general maritime law applies to torts or injuries committed on the high 

seas and within the admiralty jurisdiction, the general rule is, not forfeiture of the 

offending property; but compensation to the full extent of all damages sustained or 

reasonably allowable, to be enforced by a proceeding therefor in rem or in personam. It is 

true that the law of nations goes in many cases much farther, and inflicts the penalty of 

confiscation for very gross and wanton violations of duty. But, then, it limits the penalty 

to cases of extraordinary turpitude or violence. For petty misconduct, or petty plunderage, 

or petty neglect of duty, it contents itself with the mitigated rule of compensation in 

damages.… 

The present case seems to us fairly to fall within the general principle of exempting 

the cargo. The owners are confessedly innocent of all intentional or meditated wrong. 

They are free from any imputation of guilt, and every suspicion of connivance with the 

master in his hostile acts and wanton misconduct. [The act of Congress limits] the penalty 

of confiscation to the vessel alone, [showing] that the public policy of our government in 

cases of this nature is not intended to embrace the cargo. It is satisfied by attaching the 

penalty to the offending vessel, as all that public justice and a just regard to private rights 

require. For these reasons, we are of opinion that the decrees condemning the vessel and 

restoring the cargo, rendered in both the courts below, ought to be affirmed.… 

NOTES 

1. Objectives of forfeiture. Why did the government seek forfeiture of the ship and its 

                                                 
* The act of 1819 provides as follows: “[Whenever] any vessel or boat from which any piratical 

aggression…shall have been first attempted or made, shall be captured and brought into any port of the 

United States, the same shall and may be adjudged and condemned to their use and that of the captors, after 

due process and trial in any court have admiralty jurisdiction,…and the same court shall thereupon order a 

sale and distribution thereof accordingly, and at their discretion.”—EDS. 
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cargo? The statute in question called for the forfeiture proceeds to become government 

property and did not mention use of the property to compensate victims of wrongdoing. 

Was the forfeiture done to prevent future criminal uses of the property? Won’t future 

pirates be able to use some other ordinary vessel just as readily? Did Peter Harmony and 

Co. do anything wrong? Does it matter in forfeiture proceedings whether the firm was 

responsible for the piracy? 

2. Statutory connection to vessel and cargo. Why did the Court in Malek Adhel 

interpret the statute to allow forfeiture of the vessel but not the cargo? Would the Court 

have enforced a statute that clearly provided for the forfeiture of the cargo, or could the 

law of admiralty and the law of nations actually trump the statute? Why do the law of 

admiralty and the law of nations require gross and wanton acts before allowing forfeiture 

of cargo? Consider whether this is an early indication of a need for proportionality 

between the crime committed and the assets forfeited. 

3. The expanding statutory connection. Legislatures have steadily increased the 

categories of property subject to forfeiture. Take, for instance, the evolution of one of the 

primary federal forfeiture statutes, 21 U.S.C. §881. The original 1970 version of the 

statute applied to (1) all controlled substances; (2) all raw materials, products, and 

equipment used or intended to be used to manufacture or deliver controlled substances; 

(3) all containers for property described in the first two categories; (4) all conveyances 

(including aircraft, vehicles, and vessels) used or intended to be used to facilitate the 

transportation, sale, receipt, possession, or concealment of property described in the first 

two categories; and (5) all books, records, and research used in violation of controlled 

substances laws. Law enforcement officers were not able to seize much property meeting 

these criteria—only $30 million during the first nine years following passage of the law. 

A 1978 amendment expanded forfeiture to reach (1) all money, securities, and other 

“things of value furnished or intended to be furnished” in exchange for a controlled 

substance; (2) all proceeds traceable to such an exchange; and (3) all money, negotiable 

instruments, and securities used or intended to facilitate a violation of the drug laws. In 

1984 the statute was expanded further to allow forfeiture of all real property used or 

intended “to commit, or to facilitate” a violation of drug laws. For a discussion of the 
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“widening net” of property subject to forfeiture under federal laws, see Jimmy Gurulé, 

Sandra Guerra Thompson & Michael O’Hear, The Law of Asset Forfeiture ch. 5 (2004). 

Asset forfeiture has also become an important tool in punishing and preventing financial 

crimes in many European nations. See Laura Donohue, Anti-Terrorist Finance in the 

United Kingdom and the United States, 27 Mich. J. Int’l L. 303 (2006) (discussing 

forfeiture in the United Kingdom and the United States). 

4. Forfeiture of estate. None of the major forfeiture statutes attempts to subject to 

forfeiture all of the property of a person suspected, accused, or convicted of a crime. Is 

there anything stopping Congress and the state legislatures from adopting a statute along 

these lines? In eighteenth-century English practice, felons and traitors forfeited all their 

property. As William Blackstone explained it, allowing forfeitures of an entire estate 

“will help to restrain a man, not only by the sense of his duty, and dread of personal 

punishment, but also by his passions and natural affections; and will interest every 

dependent and relation he has, to keep him from offending.” 4 William Blackstone, 

Commentaries on the Laws of England *375. The U.S. Constitution forbids forfeiture of 

estate as a punishment for treason, although it is allowed “during the Life of the Person 

attainted.” U.S. Const. art. III, §3, cl. 2. The First Congress passed a law prohibiting 

federal forfeiture of estate as a punishment for other felonies. Could a state pass a statute 

providing for forfeiture of estate? What abuses might have occurred under English law to 

create such a reaction among early American lawmakers? 

PROBLEM 10-5. WEAPONS ON WHEELS 

In 1999 New York City introduced a “Zero Tolerance Drinking and Driving 

Initiative.” Under this policy, police officers who arrest someone for driving while 

intoxicated (registering .10 or higher on a Breathalyzer test) may seize the automobile. 

The policy prevents the police from seizing a vehicle in cases where drivers are arrested 

for the lesser offense of “driving while impaired” (registering between .06 and .10 on a 

Breathalyzer test). The seized car is searched and stored in a city facility. If the driver is 

either the owner or principal user of the car, the city will begin a civil forfeiture 

proceeding to take the car away. If the owner of the car knew that someone else would 

use it to commit a crime (including driving while intoxicated), the car is also declared 
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subject to forfeiture. Before the city adopted this new policy, the police held the car of 

someone arrested for drunken driving until some other person arrived at the station to 

pick up the car. The city sometimes asked for forfeiture of the car, but only after a 

criminal conviction. 

The change in policy was based on an existing provision of the Administrative Code 

of the City of New York. Section 14-140 provides that the Police Property Clerk may 

take possession of all property “suspected of having been used as a means of committing 

crime.” A person who uses property in furtherance of a crime “or suffers the same to be 

used…shall not be deemed to be the lawful claimant.” 

The mayor explained the new policy as follows: “It isn’t punishment. It’s remedial. 

The car is seized to protect society against this car being driven around in the 

communities of New York City because it’s been demonstrated that this car will be 

operated unsafely.” The forfeiture action is “a way of preventing the use of what, in fact, 

is a weapon when driven while intoxicated against the public.” There were 6,368 arrests 

of drunken drivers in New York City in 1998, and 31 fatalities attributed to driving while 

intoxicated. 

Francisco Almote, one of the first motorists whose vehicle was seized under the new 

policy, had been convicted five times previously on charges that he drove while 

intoxicated. Police seized his 1987 Toyota when they arrested him. A second driver 

whose car was seized was Pavel Grinberg, who was driving with his wife in Brooklyn 

one night when he was pulled over for not wearing a seat belt. Police officers said that a 

Breathalyzer test showed a blood alcohol level of .11 percent, so the officers arrested 

Grinberg and seized his 1988 Acura Integra (with a book value of about $1,650). “I was 

at my good friend’s daughter’s first birthday party and I had one beer—that was it,” 

Grinberg said. 

You are an attorney in the office of the Corporation Counsel for New York City. What 

difficulties (if any) do you foresee in enforcing this policy? How should the city respond 

in cases where the defendant charged with driving while intoxicated is willing to plead 

guilty to the lesser charge of driving while impaired (a charge that is not a basis for 
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seizing the car under the city’s policy)? What if the defendant is willing to “settle” the 

forfeiture proceeding by paying one-quarter of the car’s value? 

Richard Austin v. United States 

509 U.S. 602 (1993) 

BLACKMUN, J. 

In this case, we are asked to decide whether the Excessive Fines Clause of the Eighth 

Amendment applies to forfeitures of property under 21 U.S.C. §881(a)(4) and (a)(7). We 

hold that it does and therefore remand the case for consideration of the question whether 

the forfeiture at issue here was excessive. 

On August 2, 1990, petitioner Richard Lyle Austin was indicted on four counts of 

violating South Dakota’s drug laws. Austin ultimately pleaded guilty to one count of 

possessing cocaine with intent to distribute and was sentenced by the state court to seven 

years’ imprisonment. On September 7, the United States filed an in rem action in the 

United States District Court for the District of South Dakota seeking forfeiture of 

Austin’s mobile home and auto body shop under 21 U.S.C. §881(a)(4) and (a)(7). Austin 

filed a claim and an answer to the complaint. 

[According to affidavits supporting a government motion for summary judgment], 

Austin met Keith Engebretson at Austin’s body shop on June 13, 1990, and agreed to sell 

cocaine to Engebretson. Austin left the shop, went to his mobile home, and returned to 

the shop with two grams of cocaine which he sold to Engebretson. State authorities 

executed a search warrant on the body shop and mobile home the following day. They 

discovered small amounts of marijuana and cocaine, a .22 caliber revolver, drug 

paraphernalia, and approximately $4,700 in cash. [The district court granted summary 

judgment to the government, and the Eighth Circuit affirmed.] 

Austin contends that the Eighth Amendment’s Excessive Fines Clause applies to in 

rem civil forfeiture proceedings.…The United States now argues that “any claim that the 

government’s conduct in a civil proceeding is limited by the Eighth Amendment 

generally, or by the Excessive Fines Clause in particular, must fail unless the challenged 
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governmental action, despite its label, would have been recognized as a criminal 

punishment at the time the Eighth Amendment was adopted.” It further suggests that the 

Eighth Amendment cannot apply to a civil proceeding unless that proceeding is so 

punitive that it must be considered criminal under [our prior cases]. We disagree.… 

The purpose of the Eighth Amendment, putting the Bail Clause to one side, was to 

limit the government’s power to punish. The Cruel and Unusual Punishments Clause is 

self-evidently concerned with punishment. The Excessive Fines Clause limits the 

Government’s power to extract payments, whether in cash or in kind, as punishment for 

some offense. The notion of punishment, as we commonly understand it, cuts across the 

division between the civil and the criminal law. It is commonly understood that civil 

proceedings may advance punitive and remedial goals, and, conversely, that both punitive 

and remedial goals may be served by criminal penalties. Thus, the question is not, as the 

United States would have it, whether forfeiture under §881(a)(4) and (a)(7) is civil or 

criminal, but rather whether it is punishment.…We turn, then, to consider whether, at the 

time the Eighth Amendment was ratified, forfeiture was understood at least in part as 

punishment and whether forfeiture under §881(a)(4) and (a)(7) should be so understood 

today. 

Three kinds of forfeiture were established in England at the time the Eighth 

Amendment was ratified in the United States: deodand, forfeiture upon conviction for a 

felony or treason, and statutory forfeiture [for violations of the customs and revenue 

laws]. Each was understood, at least in part, as imposing punishment. At common law the 

value of an inanimate object directly or indirectly causing the accidental death of a 

King’s subject was forfeited to the Crown as a deodand.…The value of the instrument 

was forfeited to the King, in the belief that the King would provide the money for Masses 

to be said for the good of the dead man’s soul, or insure that the deodand was put to 

charitable uses. When application of the deodand to religious or eleemosynary purposes 

ceased, and the deodand became a source of Crown revenue, the institution was justified 

as a penalty for carelessness.… 

Of England’s three kinds of forfeiture, only the third took hold in the United States. 

[The] common law courts in the Colonies—and later in the states during the period of 
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Confederation—were exercising jurisdiction in rem in the enforcement of English and 

local forfeiture statutes. The First Congress passed laws subjecting ships and cargos 

involved in customs offenses to forfeiture.… 

Our cases also have recognized that statutory in rem forfeiture imposes punishment. 

[This] understanding of forfeiture as punishment runs through our cases rejecting the 

“innocence” of the owner as a common-law defense to forfeiture. In these cases, 

forfeiture has been justified on two theories—that the property itself is “guilty” of the 

offense, and that the owner may be held accountable for the wrongs of others to whom he 

entrusts his property.…In Brig Malek Adhel, it reasoned that “the acts of the master and 

crew, in cases of this sort, bind the interest of the owner of the ship, whether he be 

innocent or guilty; and he impliedly submits to whatever the law denounces as a 

forfeiture attached to the ship by reason of their unlawful or wanton wrongs.”…Like the 

guilty-property fiction, this theory of vicarious liability is premised on the idea that the 

owner has been negligent.…We conclude, therefore, that forfeiture generally and 

statutory in rem forfeiture in particular historically have been understood, at least in part, 

as punishment. 

We turn next to consider whether forfeitures under 21 U.S.C. §881(a)(4) and (a)(7) are 

properly considered punishment today. We find nothing in these provisions or their 

legislative history to contradict the historical understanding of forfeiture as punishment. 

Unlike traditional forfeiture statutes, §881(a)(4) and (a)(7) expressly provide an 

“innocent owner” defense.…These exemptions serve to focus the provisions on the 

culpability of the owner in a way that makes them look more like punishment, not less.… 

The legislative history of §881 confirms the punitive nature of these provisions. When 

it added subsection (a)(7) to §881 in 1984, Congress recognized “that the traditional 

criminal sanctions of fine and imprisonment are inadequate to deter or punish the 

enormously profitable trade in dangerous drugs.” It characterized the forfeiture of real 

property as “a powerful deterrent.”… 

The Government argues that §881(a)(4) and (a)(7) are not punitive but, rather, should 

be considered remedial in two respects. First, they remove the “instruments” of the drug 
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trade “thereby protecting the community from the threat of continued drug dealing.” 

Second, the forfeited assets serve to compensate the Government for the expense of law 

enforcement activity and for its expenditure on societal problems such as urban blight, 

drug addiction, and other health concerns resulting from the drug trade. 

In our view, neither argument withstands scrutiny. Concededly, we have recognized 

that the forfeiture of contraband itself may be characterized as remedial because it 

removes dangerous or illegal items from society. The Court, however, previously has 

rejected government’s attempt to extend that reasoning to conveyances used to transport 

illegal liquor, [because there] is nothing even remotely criminal in possessing an 

automobile. The same, without question, is true of the properties involved here, and the 

Government’s attempt to characterize these properties as “instruments” of the drug trade 

must meet the same fate. 

The Government’s second argument about the remedial nature of this forfeiture is no 

more persuasive. We previously have upheld the forfeiture of goods involved in customs 

violations as a reasonable form of liquidated damages. But the dramatic variations in the 

value of conveyances and real property forfeitable under §881(a)(4) and (a)(7) undercut 

any similar argument with respect to those provisions.… 

Fundamentally, even assuming that §881(a)(4) and (a)(7) serve some remedial 

purpose, the Government’s argument must fail. A civil sanction that cannot fairly be said 

solely to serve a remedial purpose, but rather can only be explained as also serving either 

retributive or deterrent purposes, is punishment, as we have come to understand the term. 

In light of the historical understanding of forfeiture as punishment, the clear focus of 

§881(a)(4) and (a)(7) on the culpability of the owner, and the evidence that Congress 

understood those provisions as serving to deter and to punish, we cannot conclude that 

forfeiture under §881(a)(4) and (a)(7) serves solely a remedial purpose. We therefore 

conclude that forfeiture under these provisions constitutes payment to a sovereign as 

punishment for some offense, and, as such, is subject to the limitations of the Eighth 

Amendment’s Excessive Fines Clause. 

Austin asks that we establish a multifactor test for determining whether a forfeiture is 



Page 10-43 
 

constitutionally “excessive.” We decline that invitation.… Prudence dictates that we 

allow the lower courts to consider that question in the first instance.…The judgment of 

the Court of Appeals is reversed and the case is remanded to that court for further 

proceedings consistent with this opinion. It is so ordered. 

SCALIA, J., concurring. 

…However the theory may be expressed, it seems to me that this taking of lawful 

property must be considered, in whole or in part, punitive. Its purpose is not 

compensatory, to make someone whole for injury caused by unlawful use of the property. 

Punishment is being imposed, whether one quaintly considers its object to be the property 

itself, or more realistically regards its object to be the property’s owner.…The Court 

apparently believes, however, that only actual culpability of the affected property owner 

can establish that a forfeiture provision is punitive, and sets out to establish that such 

culpability exists in the case of in rem forfeitures. [But we] have never held that the 

Constitution requires negligence, or any other degree of culpability, to support such 

forfeitures.… 

That this forfeiture works as a fine raises the excessiveness issue, on which the Court 

remands. I agree that a remand is in order, but think it worth pointing out that on remand 

the excessiveness analysis must be different from that applicable to monetary fines and, 

perhaps, to in personam forfeitures. In the case of a monetary fine, the Eighth 

Amendment’s origins in the English Bill of Rights, intended to limit the abusive penalties 

assessed against the king’s opponents, demonstrate that the touchstone is value of the fine 

in relation to the offense. [The] same is true for in personam forfeiture.… 

Unlike monetary fines, statutory in rem forfeitures have traditionally been fixed, not 

by determining the appropriate value of the penalty in relation to the committed offense, 

but by determining what property has been “tainted” by unlawful use, to which issue the 

value of the property is irrelevant. Scales used to measure out unlawful drug sales, for 

example, are confiscable whether made of the purest gold or the basest metal. But an in 

rem forfeiture goes beyond the traditional limits that the Eighth Amendment permits if it 

applies to property that cannot properly be regarded as an instrumentality of the 
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offense—the building, for example, in which an isolated drug sale happens to occur. Such 

a confiscation would be an excessive fine. The question is not how much the confiscated 

property is worth, but whether the confiscated property has a close enough relationship to 

the offense.… 

Kansas Constitution Art. 15, §9 

A homestead to the extent of…one acre within the limits of an incorporated town or 

city, occupied as a residence by the family of the owner, together with all improvements 

on the same, shall be exempted from forced sale under any process of law, and shall not 

be alienated without the joint consent of husband and wife.… 

Philadelphia Police Department Directive 102 

…The Police Department has established the following minimal value guidelines for 

seizure under Drug Forfeiture Laws: 

Currency $1,000 Vehicles $2,500 

Jewelry $5,000 Aircraft, Vessels $5,000 

Real Estate $10,000 Other Property $1,000 

United States Attorneys Manual 

9-111.120. Net Equity Values 

The following guidelines set minimum net equity levels that generally must be met 

before federal forfeiture actions are instituted. The net equity values are intended to 

decrease the number of federal seizures, thereby enhancing efforts to improve case 

quality and to expedite processing of the cases we do initiate. The thresholds are also 

intended to encourage state and local law enforcement agencies to use state forfeiture 

laws…. In general, the minimum net equity requirements are: 

• Residential Property and vacant land—minimum net equity must be at least 20 percent of 

the appraised value, or $20,000, whichever is greater. As a general rule, the Department 

of Justice does not seize or adopt contaminated real properties. 



Page 10-45 
 

• Vehicles—minimum net equity must be at least $5,000. The value of multiple vehicles 

seized at the same time may be aggregated for purposes of meeting the minimum net 

equity…. This restriction does not apply in the case of seizures by the United States 

Immigration and Customs Enforcement of vehicles used in the smuggling of aliens or in 

the case of vehicles modified or customized to facilitate illegal activity. 

• Cash—minimum amount must be at least $5,000, unless the person from whom the cash 

was taken was criminally prosecuted or is being prosecuted by state or federal authorities 

for criminal activities related to the property, in which case, the amount must be at least 

$1,000. 

• Aircraft—minimum net equity must be at least $10,000. Note that failure to obtain the 

log books for the aircraft will reduce the aircraft’s value significantly. 

• Vessels—minimum net equity must be at least $10,000. 

• All Other Personal Property—minimum net equity must be at least $1,000 in the 

aggregate. Exceptions from the minimum net equity requirement should not be made for 

any individual item if it has a value of less than $1,000. Such exceptions can be made if 

practical considerations support the seizure (e.g., 20 items of jewelry, each valued at 

$500, might be seized, as the total value of the items is $10,000 and the cost of storing 20 

small items of jewelry is not excessive). 

Heads of investigative agencies may continue to establish higher thresholds for 

seizures made by their agencies…. Each United States Attorney may institute higher 

district-wide thresholds for judicial forfeiture cases. In doing so, United States Attorneys 

should confer with the seizing agencies affected by the change and develop, in concert 

with those agencies, written district-wide guidelines for implementation…. 

It is understood that in some circumstances the overriding law enforcement benefit 

will require the seizure of an asset that does not meet these criteria. In individual cases, 

these thresholds may be waived where forfeiture will serve a compelling law enforcement 

interest (e.g., forfeiture of a “crack house,” a conveyance with hidden compartments, a 

computer or Internet domain name seized to disrupt a major fraud scheme, or assets 

connected to a child pornography ring or a terrorist organization). Any downward 

variations from the above thresholds must be approved in writing by a supervisory-level 
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official and an explanation of the reason for the departure noted in the case file. A copy 

of this approval, in either a written memorandum or an e-mail, must be provided to the 

United States Marshals Service district office that will take custody of the assets(s). 

PROBLEM 10-6. HIGH ROLLERS 

The government seeks forfeiture of the $150,000 Miami residence of Emilio and 

Yolanda Delio because it was used in an illegal gambling operation. Emilio Delio is an 

80-year-old wheelchair-bound man residing at the property with his 66-year-old wife, 

Yolanda. Emilio and Yolanda own the property jointly. Their adult children also reside at 

the house. 

Mr. Delio conducted a poker game at his home, involving some of his relatives and 

associates, on Wednesday nights. Government agents observed poker games at the house 

on five occasions between September 12 and October 10. Witnesses later said that the 

poker games were held at the house on a regular basis. The government charged Delio 

and other members of the family with directing a gambling operation and obtained 

criminal convictions against Emilio and three other participants (including one of 

Emilio’s sons). The statute applied only to gambling businesses (1) owned or directed by 

five or more persons, (2) remaining in “substantially continuous operation” for more than 

30 days, (3) with a gross revenue of $2,000 in any single day. In the separate civil 

forfeiture proceedings, the government seeks summary judgment. 

Will the government obtain forfeiture of this property? How should the 

“excessiveness” of this fine be measured? Compare United States v. One Single Family 

Residence at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994). 

NOTES 

1. Excessive fines and forfeitures: majority position. The Austin opinion left for other 

courts the task of deciding how to measure the excessiveness of a forfeiture under the 

Eighth Amendment. The lower federal courts developed a proportionality test that weighs 

the severity of the offense, the harshness of the sanction, and the culpability of the 

claimant. Then the Supreme Court returned to the question of what standard to use in 
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measuring the excessiveness of a forfeiture in United States v. Bajakajian, 524 U.S. 321 

(1998). 

Bajakajian was waiting in the Los Angeles airport to board an international flight 

when a customs inspector approached him and told him that he was required to report all 

cash in excess of $10,000 in his possession or baggage. Bajakajian lied about the amount 

of cash he was holding; cash-sniffing dogs indicated the presence of currency in his 

luggage, and customs inspectors found $357,144. Bajakajian pled guilty to the currency 

reporting offense and elected to have a bench trial on the forfeiture. The trial judge found 

that the funds were not connected to any other crime and that Bajakajian was transporting 

the money to repay a lawful debt; he held that forfeiture of the entire amount was 

constitutionally excessive and reduced the forfeiture to $15,000. 

The Supreme Court held that the forfeiture was a punishment for purposes of the 

excessive fines clause because the statute authorized an in personam forfeiture that 

applied only to the property of a person who willfully fails to report the cash. The Court 

then described the proper method for a court to use in determining whether a forfeiture is 

excessive: 

[There are two considerations] that we find particularly relevant. The first…is that 

judgments about the appropriate punishment for an offense belong in the first instance to the 

legislature. The second is that any judicial determination regarding the gravity of a particular 

criminal offense will be inherently imprecise. Both of these principles counsel against requiring 

strict proportionality between the amount of a punitive forfeiture and the gravity of a criminal 

offense, and we therefore adopt the standard of gross disproportionality articulated in our Cruel 

and Unusual Punishments Clause precedents. See Solem v. Helm, 463 U.S. 277 (1983); 

Rummel v. Estelle, 445 U.S. 263 (1980). 

In applying this standard, the district courts in the first instance, and the courts of appeals, 

reviewing the proportionality determination de novo, must compare the amount of the 

forfeiture to the gravity of the defendant’s offense. If the amount of the forfeiture is grossly 

disproportional to the gravity of the defendant’s offense, it is unconstitutional. 

Under this standard, the forfeiture of respondent’s entire $357,144 would violate the 

Excessive Fines Clause. Respondent’s crime was solely a reporting offense. It was permissible 
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to transport the currency out of the country so long as he reported it.…Furthermore, as the 

District Court found, respondent’s violation was unrelated to any other illegal activities. The 

money was the proceeds of legal activity and was to be used to repay a lawful debt. Whatever 

his other vices, respondent does not fit into the class of persons for whom the statute was 

principally designed: He is not a money launderer, a drug trafficker, or a tax evader. And under 

the Sentencing Guidelines, the maximum sentence that could have been imposed on respondent 

was six months, while the maximum fine was $5,000.… 

The harm that respondent caused was also minimal. Failure to report his currency affected 

only one party, the Government, and in a relatively minor way. There was no fraud on the 

United States, and respondent caused no loss to the public fisc. Had his crime gone undetected, 

the Government would have been deprived only of the information that $357,144 had left the 

country.…Comparing the gravity of respondent’s crime with the $357,144 forfeiture the 

Government seeks, we conclude that such a forfeiture would be grossly disproportional to the 

gravity of his offense. 

After the Supreme Court’s decision in Bajakajian, Congress enacted 31 U.S.C. §5332, 

which declares bulk cash smuggling into and out of the United States a criminal offense. 

The provision, a part of the U.S. PATRIOT Act, mandates criminal forfeiture and allows 

for civil forfeiture of the entire amount of money smuggled. The only case that has 

addressed the issue so far found Bajakajian applicable, and therefore subjected the civil 

forfeiture to the excessive fines clause. United States of America v. $293,316 in U.S. 

Currency, 349 F. Supp. 2d 638 (E.D.N.Y. 2004). 

The states have assumed that the excessive fines clause of the Eighth Amendment 

applies to them. Like the lower federal courts, many high state courts seem content for 

now to ask trial judges to consider a range of factors in judging the excessiveness of 

fines, including the value of the property, the amount of the illicit transaction, and the 

physical and temporal extent of involvement between the property and the crime. 

Commonwealth v. Fint, 940 S.W.2d 896 (Ky. 1997); State v. Hill, 635 N.E.2d 1248 

(Ohio 1994). 

2. Instrumentalities versus proceeds. Should the proceeds of crimes be subject to a 

proportionality test at all? What about the property offered in exchange for illicit drugs? 
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See United States v. 15,538 Panulirus Argus Lobster Tails, 834 F. Supp. 385 (S.D. Fla. 

1993) (contraband forfeited will always be proportional to crime committed). Suppose 

that a government agent posing as a buyer had first approached Austin in a public park 

and had proposed that they complete their transaction in the privacy of Austin’s shop. If 

the government influences the choice of property that will facilitate a crime, should the 

property still be forfeited? 

3. “Punitive” versus “remedial” label. Why was Justice Blackmun so intent on 

demonstrating that the forfeiture in Austin was individual punishment? Justice Scalia and 

three other justices did not agree that all forfeitures involve some type of punishment. 

What is at stake in this argument over the label “punishment”? Will the holding in this 

case apply also to statutes containing no “innocent owner” defense? 

4. Forfeiture and criminal sentencing. Civil forfeiture sometimes takes place after the 

owner has been convicted and sentenced for a crime in a separate proceeding. If the 

offender was fined or otherwise suffered a loss of property during the criminal process, 

should this reduce the amount of property subject to civil forfeiture? In other words, 

should proportionality analysis account for related criminal sanctions? See Sandra 

Guerra, Reconciling Federal Asset Forfeitures and Drug Offense Sentencing, 78 Minn. L. 

Rev. 805 (1994) (urging Congress and courts to factor amount of forfeited property into 

criminal sentence). 

5. Exempt property. Residences seem to create the most difficult forfeiture cases for 

the government. Homestead property is exempt from forfeiture under some state 

constitutions and statutes, even if it has a clear connection to the commission of a crime 

and even if its forfeiture would be proportional to the crime. State courts have vigorously 

enforced exceptions for homestead property. 

The purpose of the homestead exemption has been described broadly as being to protect the 

family, and to provide for it a refuge from misfortune, without any requirement that the 

misfortune arise from a financial debt. [The homestead protections] create no personal 

qualifications touching the moral character of the resident nor do they undertake to exclude the 

vicious, the criminal, or the immoral from the benefits so provided. 
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Butterworth v. Caggiano, 605 So. 2d 56, 60 (Fla. 1992). Does the exemption of a home 

used to commit a crime further the objective of family security that the drafters of the 

homestead exemptions hoped to achieve? Cf. Unif. Controlled Substances Act 

§505(c)(3), (d) (1994) (homestead exemptions). Should a homestead exemption apply to 

any home, regardless of size and value? Would the same logic apply to a residence 

purchased with assets obtained through criminal activity? The federal government is not 

bound by such limitations in state law, even when seeking forfeiture of property within 

the state. Furthermore, the federal government offers to adopt the property seized during 

investigations by state law enforcers. In light of the federal adoption alternative, are the 

homestead exemptions under state law now dead letters? 

The United States Attorneys Manual and the Philadelphia Police Department directive 

indicate that there is some forfeitable property that police and prosecutors will not bother 

to obtain. Although covered by the statute, as a practical matter such property is immune 

from forfeiture. Why would law enforcement agencies decline to pursue a small amount 

of property even when it is clearly within the coverage of the forfeiture statute? Some 

state statutes also exempt certain property from forfeiture if the criminal activity is 

relatively insignificant. For instance, a South Carolina statute exempts vehicles from 

forfeiture if they transport less than ten grams of cocaine or one pound of marijuana. S.C. 

Code §44-53-520(a)(6). Some police department rules require higher levels of certainty 

among officers as to the forfeitability of property when the property value is small. 

2. Procedures for Resolving Forfeitures 

The government may begin forfeiture proceedings in several ways. It might simply file 

a civil complaint against either the property (in rem) or the owner (in personam). The 

government might also choose criminal forfeiture proceedings, which begin as part of the 

criminal action and with the final forfeiture hearing occurring after conviction. In 

criminal forfeiture cases the government must prove beyond a reasonable doubt that the 

defendant committed the crime (or it must obtain a guilty plea reflecting such a 

conclusion). Further findings are also necessary to show the relationship between the 

property at issue and the crime of conviction. In most states, civil forfeiture is far more 

common than criminal forfeiture. 
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Judges and juries do not often resolve civil forfeitures; instead, most forfeitures are 

handled administratively. After a government attorney sends notice to all interested 

parties, the property owners might choose not to contest the forfeiture. For forfeitures 

below a designated dollar amount, the government can then take possession of the 

property through an uncontested administrative forfeiture without any judicial 

proceedings at all. 

Because the property owner might attempt to dispose of the disputed property before 

the government can take possession, the government often seizes or arrests the property 

at the beginning of the civil proceedings. The government may take physical possession 

of a movable asset such as a vehicle; it may ask a financial institution to freeze an 

account. For real property, the government often files a notice of lis pendens against the 

property; in a few cases, it takes actual possession of the property and renegotiates the 

rental arrangements with residents on the property. For some ongoing businesses seized, 

the government continues to operate the business and collect the revenue pending the 

final forfeiture determination. 

No property may be seized or arrested for purposes of forfeiture unless the 

government has probable cause to believe it is subject to forfeiture. Probable cause can be 

demonstrated in different ways. Most often, the government arrests the property after 

obtaining a warrant in an ex parte hearing. An adversarial probable cause hearing takes 

place after the seizure. Before real property can be seized, however, the person with a 

claim to the property must be given notice and an opportunity to be heard. United States 

v. James Daniel Good Real Property, 510 U.S. 43, 44, 58, 62 (1993) (“Because real 

property cannot abscond, the court’s jurisdiction can be preserved without prior 

seizure.…Sale of the property can be prevented by filing a notice of lis pendens. [Based] 

upon the importance of the private interests at risk and the absence of countervailing 

Government needs, we hold that the seizure of real property…is not one of those 

extraordinary instances that justify the postponement of notice and hearing.”). 

Once the government has frozen the property it seeks to obtain through forfeiture, any 

claimant may file a bond, hire an attorney, and contest the validity of the forfeiture. If the 

claimant loses the judicial challenge, she forfeits the value of the bond along with the 
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property in dispute. The stated purpose of the bond is to reimburse the government for 

expenses incurred in litigating a “frivolous” forfeiture action. Does the bond requirement 

explain why the great majority of forfeiture cases are never challenged in court? Or do 

most forfeitures go unchallenged because the owners have no realistic prospect of 

prevailing in court? One of the most important features of the Civil Asset Forfeiture 

Reform Act of 2000, P.L. 106-185 (codified at 18 U.S.C. §983(a)(2)(E)), was its 

elimination of the bond requirement for parties challenging a forfeiture in federal court. 

The Act does not change the procedure in state court. 

Forfeiture statutes take various positions on the relevant burden of proof and standard 

of proof. Consider the following constitutional decision on the subject. 

Department of Law Enforcement v. Real Property 

588 So. 2d 957 (Fla. 1991) 

BARKETT, J. 

[We hold today that the Florida Contraband Forfeiture Act] is facially constitutional 

provided that it is applied consistent with the minimal due process requirements of the 

Florida Constitution as set forth in this opinion. Charles DeCarlo was arrested on drug 

trafficking charges on May 15, 1990, stemming from a reverse sting operation conducted 

by [the] Florida Department of Law Enforcement (FDLE) and the Levy County Sheriff’s 

Department. On May 16, the state initiated forfeiture proceedings in circuit court against 

[a 60-acre tract of land, part of which includes an extension of an airstrip; 420 acres 

subdivided for mobile home sites and 300 permanent residences; and a personal residence 

and property, including garages and sheds]. 

Based solely on an affidavit executed by an FDLE special agent, the circuit court on 

May 16 issued warrants to seize the aforementioned properties. The state that day also 

filed a notice of lis pendens against those properties and petitioned for a rule to show 

cause why the properties should not be forfeited.…The claimants moved to dismiss the 

petitions on constitutional grounds.… 

The basic due process guarantee of the Florida Constitution provides that “[n]o person 
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shall be deprived of life, liberty or property without due process of law.” Art. I, §9, Fla. 

Const.…Procedural due process serves as a vehicle to ensure fair treatment through the 

proper administration of justice where substantive rights are at issue. Procedural due 

process under the Florida Constitution guarantees to every citizen the right to have that 

course of legal procedure which has been established in our judicial system for the 

protection and enforcement of private rights. It contemplates that the defendant shall be 

given fair notice and afforded a real opportunity to be heard and defend in an orderly 

procedure, before judgment is rendered against him.… 

The process provided in the Act [as amended in 1989] enables the state to seize 

property—whether real or personal—”which has been or is being used” to commit one of 

the enumerated offenses, or “in, upon or by means of which” any enumerated violation 

“has taken or is taking place.”…After seizure, the state must “promptly proceed” against 

the property “by rule to show cause in the circuit court,” and may have the property 

forfeited “upon producing due proof” that the property was being used in violation of the 

Act. If the state does not initiate proceedings within 90 days after the seizure, the 

claimant may maintain an action to recover the property.…Owners may raise a defense 

only after the property has been seized, and they must bear the burden in forfeiture 

proceedings of proving that they neither knew, nor should have known after a reasonable 

inquiry, that the property was being used or was likely to be used to commit an 

enumerated crime. Lienholders who can establish their perfected interests also may raise 

a defense only after seizure, and they bear the same burden as property owners plus an 

additional burden of proving that they did not consent to having the property used to 

commit a crime. At some point, the court is to issue a “final order of forfeiture” 

perfecting title in the seizing agency relating back to the date of seizure. Legal title to the 

property, or proceeds derived from the property after satisfaction of bona fide liens, are 

then transferred to [a specified agency or fund]. 

The Act raises numerous constitutional concerns that touch upon many substantive 

and procedural rights protected by the Florida Constitution. In construing the Act, we 

note that forfeitures are considered harsh exactions, and as a general rule they are not 

favored either in law or equity. Therefore, this Court has long followed a policy that it 
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must strictly construe forfeiture statutes. Strict construction, however, may clash with the 

traditional judicial policy that all doubts as to the validity of a statute are to be resolved in 

favor of constitutionality where reasonably possible.… 

The Act provides that after the property is first seized, the state must file a petition for 

a rule to show cause in the circuit court, and upon producing due proof that the property 

was used in violation of the Act, the court shall issue a final order of forfeiture vesting 

legal title in the appropriate agency under the Act. However, that is the sum total of 

direction given by the Act. The Act does not set out any procedures for filing the petition 

or issuing the rule to show cause, except that a rule shall issue upon the showing of “due 

proof.” The Act does not address any requirements for filing the petition; which 

procedural rules should apply to control the litigation; what standard and burden of proof 

is “due” for issuance of the rule; whether a trial—with or without a jury—is required to 

decide the merits of the action once the rule has been issued; what standard and burden of 

proof apply in deciding the ultimate issue, including defenses; and whether and how 

property is to be divided or partitioned to ensure that only the “guilty” property is 

forfeited.… 

It is now well settled that the ultimate issue of forfeiture must be decided by jury trial 

unless claimants waive that right. That substantive right is also subsumed within article I, 

section 9 of the Florida Constitution. However, the issue of standard and burden of proof 

has not been previously addressed by this Court. The state argues that the agency seeking 

forfeiture need establish its case by at most a preponderance of the evidence, whereas the 

claimants argue that the constitution requires proof beyond a reasonable doubt, or 

alternatively, by clear and convincing evidence. Case law reflects no uniformity in this 

state as to the appropriate burden and standard of proof. 

We conclude that the state has the burden of proof at trial, which should be by no less 

than clear and convincing evidence. The state and the decisions on which it relies fail to 

recognize the significance of the constitutionally protected rights at issue and the impact 

forfeiture has on those rights. In forfeiture proceedings the state impinges on basic 

constitutional rights of individuals who may never have been formally charged with any 

civil or criminal wrongdoing. This Court has consistently held that the constitution 
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requires substantial burdens of proof where state action may deprive individuals of basic 

rights. For example, when an individual is charged with a crime, the government cannot 

deprive that person of life, liberty, or property unless it carries the burden of proof 

beyond every reasonable doubt as to each essential element. In noncriminal contexts 

[such as termination of parental rights, termination of an incompetent patient’s life 

support, defamation suits brought by public figures, or establishment of land ownership 

through adverse possession], this Court has held that constitutionally protected individual 

rights may not be impinged with a showing of less than clear and convincing evidence. 

Accordingly, “due proof” under the Act constitutionally means that the government 

may not take an individual’s property in forfeiture proceedings unless it proves, by no 

less than clear and convincing evidence, that the property being forfeited was used in the 

commission of a crime. Lack of knowledge of the holder of an interest in the property 

that the property was being employed in criminal activity is a defense to forfeiture, 

which, if established by a preponderance of the evidence, defeats the forfeiture action as 

to that property interest.… 

This Court is obliged and authorized to establish rules to enforce the Florida 

Constitution and to administer the courts of this state. Although we are concerned with 

the multitude of procedural deficiencies in the Act, the procedures described above are 

required to satisfy due process and are not inconsistent with the language and intent of 

the Act. We conclude that the Act can be reasonably construed as constitutional provided 

that it is applied consistent with the due process requirements summarized in this opinion. 

Turning to the facts of this case, it is clear that the state did not comply with due 

process: It seized real property, including residential property, prior to giving the 

claimants any notice or opportunity to be heard. Accordingly, we affirm the result 

reached by the [lower] court in dismissing the forfeiture action.… 

NOTES 

1. Burden of proof: majority position. It is most common for civil forfeiture statutes to 

place the burden of proof on the state to demonstrate that the property is forfeitable; the 

claimant then has the burden of proof to demonstrate that any exemptions or exceptions 
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apply. The federal government and more than 30 states allocate the burden in this way. 

Roughly a dozen other states follow a different approach to the burden of proof: After the 

prosecution establishes probable cause to believe that property is forfeitable, the claimant 

carries the burden of persuasion and must show that the property is not forfeitable. Court 

challenges to the constitutionality of this burden of proof have mostly failed. 

In the federal system, the Civil Asset Forfeiture Reform Act of 2000 changed the 

burden of proof in civil forfeiture. Before this amendment to the federal statutes, the 

burden of proof on the question of forfeitability shifted to a claimant after the government 

showed probable cause to believe that the property was forfeitable. Would you expect 

this statutory amendment to lead to a different outcome in many cases? Will this 

amendment change more outcomes than the elimination of the bond requirement (also a 

part of the Civil Asset Forfeiture Reform Act)? See Eric Moores, Reforming the Civil 

Asset Forfeiture Reform Act, 51 Ariz. L. Rev. 777, 782 (2009). 

Civil forfeiture statutes commonly include a provision creating a “presumption of 

forfeitability” for certain property, such as large amounts of currency found near 

narcotics. This presumption effectively shifts the burden of proof back to the claimant. Is 

this feature of the asset forfeiture laws likely to survive a court ruling that requires the 

government to carry the burden of proof in forfeiture proceedings? 

2. Standard of proof: majority position. In more than 30 states, civil forfeiture 

statutes require a party to establish facts by a preponderance of the evidence. For criminal 

forfeiture actions, which are resolved after a criminal conviction for the underlying crime, 

the government must prove the elements of the crime beyond a reasonable doubt. But 

after conviction, in the sentencing phase, the government usually must establish the 

forfeitability of the property only by a preponderance of the evidence rather than beyond 

a reasonable doubt. Clear and convincing evidence is the government’s standard of proof 

in the civil forfeiture statutes of about a half-dozen states. See Minn. Stat. 

§609.531(6a)(a). A handful require proof beyond a reasonable doubt for some civil 

forfeitures. Why would a prosecutor ever use a civil forfeiture statute that requires proof 

beyond a reasonable doubt? 
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The Florida decision in the Real Property case was unusual in requiring a particular 

burden of proof and standard of proof as a matter of constitutional law. The Florida 

constitution forbids one of the branches of government from invading the province of 

another. Did the court invade the province of the legislature with its decision in Real 

Property? Or did it instead create law within its area of special expertise—procedural 

fairness—at the implicit invitation of the legislature? The Florida legislature later 

amended the statute dealing with civil forfeiture actions—without changing the “due 

proof” language relating to the procedure at trial. 

3. Juries. Most state courts have concluded that their state statutes or constitutions 

require a jury trial for civil asset forfeiture proceedings. The relevant constitutional 

provision often protects the right to jury trial in any action recognized at common law at 

the time the state first adopted a constitution. Since civil in rem forfeitures were common 

law actions available during the relevant time period, jury trial is still available. See, e.g., 

Idaho Department of Law Enforcement v. Real Property, 885 P.2d 381 (Idaho 1994). 

About a dozen states, however, have reached the opposite conclusion. Federal courts 

have concluded that the Seventh Amendment requires jury trial for in rem forfeitures on 

the question of forfeitability. In practice, juries do not hear many civil asset forfeiture 

cases, in part because claimants rarely exercise their right to a jury trial and because the 

rules of civil procedure allow the government to move for summary judgment. When 

these motions succeed, as they often do, the court disposes of the case before it reaches a 

jury. 

4. Counsel fees from frozen assets. In civil forfeiture proceedings, there is no 

federal constitutional right to appointed counsel. The U.S. Supreme Court in Caplin and 

Drysdale, Chartered v. United States, 491 U.S. 617 (1989), concluded that the right to 

counsel does not prevent the government from freezing assets necessary to hire criminal 

defense counsel so long as the assets are potentially subject to forfeiture. Most state 

courts agree. See State v. Nine Thousand One Hundred Ninety-Nine Dollars, 791 P.2d 

213 (Utah 1990). 

Constitutions are not the only source of law that determines whether forfeitable funds 

may be used for attorneys’ fees. Some state forfeiture statutes explicitly allow a court to 
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order the release of some frozen assets to permit a defendant to hire an attorney. New 

York statutes allow the release of such funds to hire an attorney for representation during 

civil forfeiture proceedings, criminal forfeiture proceedings, or related criminal 

proceedings. See N.Y. C.P.L.R. 1312(4); N.Y. Crim. Proc. Law §480.05(3) (allows 

payment for “bona fide fees” for legal services). 

The Civil Asset Forfeiture Reform Act of 2000 expands access to attorneys for 

claimants of property being subject to civil asset forfeiture proceedings in federal court. 

The federal government now provides legal counsel for indigent claimants of property 

that the government is attempting to seize, along with attorneys’ fees for winning 

claimants. Would expanded access to fees in civil proceedings be enough to convince 

private defense counsel to accept a forfeiture case? 

PROBLEM 10-7. JOINT OWNERS 

Tina and John Bennis jointly owned an 11-year-old Pontiac. Detroit police arrested 

John after observing him engaged in a sexual act with a prostitute in the automobile while 

it was parked on a Detroit city street. He was convicted of gross indecency. The state then 

filed a civil action to have the car declared a public nuisance (and therefore forfeited) 

under Michigan statutes. 

Tina defended against the forfeiture of her interest in the car on the ground that she did 

not know her husband would use the car to violate Michigan’s indecency law. The circuit 

court rejected this argument and declared the car a public nuisance. Even though the 

statute gave the judge the authority to award half of the sale proceeds to Tina (as an 

innocent titleholder) and the other half to the state, the judge refused to divide the 

proceeds. The judge noted that the couple owned another automobile and that the Pontiac 

was worth only $600. Is there any constitutional bar to the forfeiture of the car under 

these circumstances? Compare Bennis v. Michigan, 516 U.S. 442 (1996). 

NOTES 

1. Innocent owners under federal statutes. Under 18 U.S.C. §983(d)(2)(A), an 

innocent property owner can reclaim property that might otherwise be forfeited if the 
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owner can show that he “did not know of the conduct giving rise to forfeiture [or] upon 

learning of the conduct giving rise to the forfeiture, did all that reasonably could be 

expected under the circumstances to terminate such use of the property.” The property 

owner may establish his “innocence” even if he obtains the property after the previous 

owner commits a crime that makes the property forfeitable. The U.S. Supreme Court, in 

United States v. 92 Buena Vista Avenue, Rumson, New Jersey, 507 U.S. 111 (1993), 

decided that the unqualified language of the “innocent owner” provision (it applies to any 

“owner”) precludes any per se bar against using the defense, even for persons who obtain 

the property after it becomes forfeitable. Under what circumstances can persons who 

were paid with illegal proceeds for providing goods or services to drug traffickers claim 

to be innocent owners? 

2. Innocent owners under state statutes. While most state forfeiture statutes do 

provide “innocent owner” defenses, a few statutes without such a defense remain in 

place. The elements of the defense vary from state to state. Compare the two major model 

statutes, the Forfeiture Reform Act (FRA) of the President’s Commission on Model State 

Drug Laws, and the Uniform Controlled Substances Act (UCSA) of the National 

Conference of Commissioners on Uniform State Laws. When it comes to an owner who 

acquires property interests before the property becomes forfeitable, the FRA requires that 

the owner either “did not and could not reasonably have known” about the likelihood of 

conduct making the property forfeitable or “acted reasonably to prevent the conduct.” 

Section 8(a). The UCSA requires that the owner either “did not know the conduct would 

occur” or acted “in a manner the owner reasonably believed appropriate to prevent” the 

wrongful conduct. Sections 505(b), (c). On which drafting commission do you think 

prosecutors had more influence? Would Tina Bennis have been able to meet either test? 

See Kasey L. Higgins, “Shiver Me Timbers!” Civil Asset Forfeiture: Crime Deterrent or 

Incentive for the Government to Pillage and Plunder Property?, 4 Phoenix L. Rev. 771, 

789 (2011). 

3. Constitutions and innocent owners. There is no federal constitutional bar to the 

forfeiture of an innocent owner’s property when the forfeiture is allowed by state or 

federal statute. In Bennis v. Michigan, 516 U.S. 442 (1996), the basis for Problem 10-5, 
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the Supreme Court decided that due process was not violated by the forfeiture of an 

innocent owner’s property without compensation: A “long and unbroken line of cases 

holds that an owner’s interest in property may be forfeited by reason of the use to which 

the property is put even though the owner did not know that it was to be put to such use.” 

The Court said that forfeiture of property—even an innocent owner’s property—serves a 

deterrent purpose by preventing further illicit use of the property and by making illegal 

behavior unprofitable. 

In an oft-cited case, State v. Richards, 301 S.W.2d 597 (Tex. 1957), the Texas 

Supreme Court upheld the forfeiture of a pickup truck when the owner lent it to an 

acquaintance who (unbeknownst to the truck’s owner) was carrying two Dolophine pills 

in his shirt pocket. A dissenting justice declared that the “right to acquire and own 

property” is a “natural right” and that forfeiture interferes with this right. Many critics of 

forfeiture argue that the practice should remain limited because forfeiture is based on the 

“legal fiction” that the property reverts to the government as soon as the crime is 

committed. What is a legal fiction? Aren’t all property rights recognized and enforced 

through a fiction of sorts? Is there a difference between a government declaration that a 

private party owns certain property and a government declaration that property used to 

commit a crime automatically belongs to the government? Does your answer to these 

questions depend on your views of the source of individual rights? 

4. Multiple owners. Often the criminal offender’s interest in the property is less 

valuable than the innocent owner’s interest, such as when the offender borrows or leases 

the property. In other cases, the innocent owner and the offender are equal co-owners of 

the property in question. In that situation, should the property become forfeitable even if 

the innocent owner qualifies in every respect for the statutory defense? If so, what is the 

proper remedy? Forced sale of the property followed by an equal split of the proceeds? 

Should the innocent owner have to pay her share of the litigation costs? A number of 

statutes provide special protection to spouses who own forfeitable property jointly with 

wrongdoers. See Wash. Rev. Code §69.50.505(d) (innocent spouse with community 

property interest can block forfeiture). Should a formal property interest be necessary 

before this protection applies? See Sandra Guerra, Family Values? The Family as an 
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Innocent Victim of Civil Drug Asset Forfeiture, 81 Cornell L. Rev. 343 (1996). 

5. The innocent tenant. Under section 715 of New York’s Real Property Actions and 

Proceedings Law, the owner of any real property “used or occupied in whole or in 

part…for any illegal trade, business or manufacture” may bring expedited civil 

proceedings to evict the tenant. If the landlord refuses to evict the tenant, the district 

attorney may bring a civil action against the tenant and recover litigation expenses from 

the landlord. See Peter Finn, The Manhattan District Attorney’s Narcotics Eviction 

Program (National Institute of Justice, NCJ 153146, May 1995). If the statute itself 

contains no provision for an innocent co-tenant, what charging limitations (if any) should 

the district attorney employ? Should the D.A. evict any tenant (say, a grandmother) who 

“knew or should have known” about illegal activity of another tenant (say, a grandson)? 

If “reasonable efforts” to stop the illegal activity are enough to avoid eviction, how much 

effort is considered reasonable? Pleading with the grandson to stop the illegal activity? 

Reporting it to the police? Cf. Department of Housing and Urban Development v. 

Rucker, 535 U.S. 125 (2002) (Anti-Drug Abuse Act required lease terms that gave local 

public housing authorities discretion to terminate lease when any member of household 

or guest engaged in drug-related activity). 

6. Bypassing the criminal process. One of the virtues of asset forfeiture from the 

perspective of law enforcement is its efficiency. It allows the government to remove 

dangerous or illicit goods from circulation quickly, and as a practical matter it allows for 

some punishment of guilty property owners without having to clear the hurdles of the 

criminal process. Elsewhere in this chapter we have considered other legal procedures 

that accomplish some of the objectives of criminal sentences without going through the 

criminal process. Do these procedures differ from one another in important ways? Do 

some present greater potential for abuse by prosecutors or other law enforcement 

officials? 

7. Standing to challenge forfeitures. In Alvarez v. Smith, 130 S. Ct. 576 (2009), the 

Supreme Court held moot the claims of six individuals in Illinois who claimed that 

Illinois law failed to provide a sufficiently speedy opportunity for an individual, whose 

car or cash police have seized without a warrant, to contest the lawfulness of the seizure. 
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The Court decided the case without addressing the merits. Because all the plaintiffs either 

received their property or conceded that it was properly confiscated, “there was no longer 

any dispute about ownership or possession of the relevant property.” In light of this, the 

court held that the appeal was an “abstract dispute about the law, unlikely to affect these 

plaintiffs any more than it affects other Illinois citizens.” Alvarez limited the 

circumstances where forfeiture claims can be challenged. See Nicholas A. Loyal, Bills to 

Pay and Mouths to Feed: Forfeiture and Due Process Concerns After Alvarez v. Smith, 

55 St. Louis U. L.J. 1143, 1162 (2011). 

D. CIVIL AND ADMINISTRATIVE REMEDIES 

Rather than pursuing criminal charges against wrongdoers, government enforcers 

sometimes go to court to obtain civil sanctions such as fines or injunctions. Or they make 

their claims against the wrongdoer in administrative proceedings, without involving the 

judicial branch at all. Under what circumstances do government enforcers tend to ask for 

civil or administrative remedies rather than filing criminal charges? What are the risks for 

potential targets who face criminal and civil proceedings simultaneously? 

John Hudson v. United States 

522 U.S. 93 (1997) 

REHNQUIST, C.J. 

The Government administratively imposed monetary penalties and occupational 

debarment on petitioners for violation of federal banking statutes, and later criminally 

indicted them for essentially the same conduct. We hold that the Double Jeopardy Clause 

of the Fifth Amendment is not a bar to the later criminal prosecution because the 

administrative proceedings were civil, not criminal.… 

During the early and mid-1980’s, petitioner John Hudson was the chairman and 

controlling shareholder of the First National Bank of Tipton and the First National Bank 

of Hammon. During the same period, petitioner Jack Rackley was president of Tipton 

and a member of the board of directors of Hammon, and petitioner Larry Baresel was a 

member of the board of directors of both Tipton and Hammon. An examination of Tipton 
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and Hammon led the Office of the Comptroller of the Currency to conclude that 

petitioners had used their bank positions to arrange a series of loans to third parties in 

violation of various federal banking statutes and regulations. According to the OCC, 

those loans, while nominally made to third parties, were in reality made to Hudson in 

order to enable him to redeem bank stock that he had pledged as collateral on defaulted 

loans. 

On February 13, 1989, OCC issued a “Notice of Assessment of Civil Money Penalty.” 

The notice alleged that petitioners had violated 12 U.S.C. §84(a)(1) and 375b and 12 

CFR §31.2(b) and 215.4(b) by causing the banks with which they were associated to 

make loans to nominee borrowers in a manner that unlawfully allowed Hudson to receive 

the benefit of the loans. The notice also alleged that the illegal loans resulted in losses to 

Tipton and Hammon of almost $900,000 and contributed to the failure of those banks. 

However, the notice contained no allegation of any harm to the Government as a result of 

petitioners’ conduct. After taking into account the size of the financial resources and the 

good faith of petitioners, the gravity of the violations, the history of previous violations 

and other matters…OCC assessed penalties of $100,000 against Hudson and $50,000 

each against Rackley and Baresel. On August 31, 1989, OCC also issued a “Notice of 

Intention to Prohibit Further Participation” against each petitioner. These notices, which 

were premised on the identical allegations that formed the basis for the previous notices, 

informed petitioners that OCC intended to bar them from further participation in the 

conduct of any insured depository institution. 

In October 1989, petitioners resolved the OCC proceedings against them by each 

entering into a “Stipulation and Consent Order.” These consent orders provided that 

Hudson, Baresel, and Rackley would pay assessments of $16,500, $15,000, and $12,500 

respectively. In addition, each petitioner agreed not to participate in any manner in the 

affairs of any banking institution without the written authorization of the OCC and all 

other relevant regulatory agencies. 

In August 1992, petitioners were indicted in the Western District of Oklahoma in a 22-

count indictment on charges of conspiracy, misapplication of bank funds, and making 

false bank entries. The violations charged in the indictment rested on the same lending 
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transactions that formed the basis for the prior administrative actions brought by OCC. 

Petitioners moved to dismiss the indictment on double jeopardy grounds [and the trial 

court granted the motion]. 

The Double Jeopardy Clause provides that no “person [shall] be subject for the same 

offence to be twice put in jeopardy of life or limb.” We have long recognized that the 

Double Jeopardy Clause does not prohibit the imposition of all additional sanctions that 

could, in common parlance, be described as punishment. The Clause protects only against 

the imposition of multiple criminal punishments for the same offense, and then only 

when such occurs in successive proceedings. 

Whether a particular punishment is criminal or civil is, at least initially, a matter of 

statutory construction. A court must first ask whether the legislature, in establishing the 

penalizing mechanism, indicated either expressly or impliedly a preference for one label 

or the other. Even in those cases where the legislature has indicated an intention to 

establish a civil penalty, we have inquired further whether the statutory scheme was so 

punitive either in purpose or effect as to transform what was clearly intended as a civil 

remedy into a criminal penalty. 

In making this latter determination, the factors listed in Kennedy v. Mendoza-

Martinez, 372 U.S. 144, 168-169 (1963), provide useful guideposts, including: (1) 

whether the sanction involves an affirmative disability or restraint; (2) whether it has 

historically been regarded as a punishment; (3) whether it comes into play only on a 

finding of scienter; (4) whether its operation will promote the traditional aims of 

punishment—retribution and deterrence; (5) whether the behavior to which it applies is 

already a crime; (6) whether an alternative purpose to which it may rationally be 

connected is assignable for it; and (7) whether it appears excessive in relation to the 

alternative purpose assigned. It is important to note, however, that these factors must be 

considered in relation to the statute on its face, and “only the clearest proof” will suffice 

to override legislative intent and transform what has been denominated a civil remedy 

into a criminal penalty. 

Our opinion in United States v. Halper, 490 U.S. 435 (1989), marked the first time we 
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applied the Double Jeopardy Clause to a sanction without first determining that it was 

criminal in nature. In that case, Irwin Halper was convicted of violating the criminal false 

claims statute based on his submission of 65 inflated Medicare claims each of which 

overcharged the Government by $9. He was sentenced to two years’ imprisonment and 

fined $5,000. The Government then brought an action against Halper under the civil 

False Claims Act, 31 U.S.C. §3729-3731. The remedial provisions of the False Claims 

Act provided that a violation of the Act rendered one “liable to the United States 

Government for a civil penalty of $2,000, an amount equal to 2 times the amount of 

damages the Government sustains because of the act of that person, and costs of the civil 

action.” Given Halper’s 65 separate violations of the Act, he appeared to be liable for a 

penalty of $130,000, despite the fact he actually defrauded the Government of less than 

$600. 

[This Court held that a penalty of this magnitude would violate the Double Jeopardy 

Clause in light of Halper’s previous criminal conviction. As the Halper Court saw it, any] 

sanction that was so overwhelmingly disproportionate to the injury caused that it could 

not “fairly be said solely to serve the remedial purpose” of compensating the Government 

for its loss, was thought to be explainable only as “serving either retributive or deterrent 

purposes.” 

The analysis applied by the Halper Court deviated from our traditional double 

jeopardy doctrine in two key respects. First, the Halper Court bypassed the threshold 

question: whether the successive punishment at issue is a “criminal” punishment. Instead, 

it focused on whether the sanction, regardless of whether it was civil or criminal, was so 

grossly disproportionate to the harm caused as to constitute “punishment.” In so doing, 

the Court elevated a single Kennedy factor—whether the sanction appeared excessive in 

relation to its nonpunitive purposes—to dispositive status. But as we emphasized in 

Kennedy itself, no one factor should be considered controlling as they may often point in 

differing directions. The second significant departure in Halper was the Court’s decision 

to assess the “character of the actual sanctions imposed,” rather than, as Kennedy 

demanded, evaluating the “statute on its face” to determine whether it provided for what 

amounted to a criminal sanction.… 
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As subsequent cases have demonstrated, Halper’s test for determining whether a 

particular sanction is “punitive,” and thus subject to the strictures of the Double Jeopardy 

Clause, has proved unworkable. We have since recognized that all civil penalties have 

some deterrent effect. See Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 

767, 777 n.14 (1994) [applying a Kennedy-like test before concluding that Montana’s 

dangerous drug tax was “the functional equivalent of a successive criminal prosecution”]; 

United States v. Ursery, 518 U.S. 267, 284-285 (1996) [civil in rem forfeitures do not 

violate the Double Jeopardy Clause]. If a sanction must be “solely” remedial (i.e., 

entirely nondeterrent) to avoid implicating the Double Jeopardy Clause, then no civil 

penalties are beyond the scope of the Clause. 

[It] should be noted that some of the ills at which Halper was directed are addressed 

by other constitutional provisions. The Due Process and Equal Protection Clauses already 

protect individuals from sanctions which are downright irrational. The Eighth 

Amendment protects against excessive civil fines, including forfeitures. The additional 

protection afforded by extending double jeopardy protections to proceedings heretofore 

thought to be civil is more than offset by the confusion created by attempting to 

distinguish between “punitive” and “nonpunitive” penalties. 

Applying traditional double jeopardy principles to the facts of this case, it is clear that 

the criminal prosecution of these petitioners would not violate the Double Jeopardy 

Clause. It is evident that Congress intended the OCC money penalties and debarment 

sanctions imposed for violations of 12 U.S.C. §84 and 375b to be civil in nature. As for 

the money penalties, both §93(b)(1) and 504(a), which authorize the imposition of 

monetary penalties for violations of §84 and 375b respectively, expressly provide that 

such penalties are “civil.” While the provision authorizing debarment contains no 

language explicitly denominating the sanction as civil, we think it significant that the 

authority to issue debarment orders is conferred upon the appropriate Federal banking 

agencies. That such authority was conferred upon administrative agencies is prima facie 

evidence that Congress intended to provide for a civil sanction. 

[There] is little evidence, much less the clearest proof that we require, suggesting that 

either OCC money penalties or debarment sanctions are so punitive in form and effect as 
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to render them criminal despite Congress’ intent to the contrary. First, neither money 

penalties nor debarment has historically been viewed as punishment. We have long 

recognized that revocation of a privilege voluntarily granted, such as a debarment, “is 

characteristically free of the punitive criminal element.” Helvering v. Mitchell, 303 U.S. 

391, 399 (1938).… 

Second, the sanctions imposed do not involve an “affirmative disability or restraint,” 

as that term is normally understood. While petitioners have been prohibited from further 

participating in the banking industry, this is certainly nothing approaching the “infamous” 

punishment of imprisonment. Third, neither sanction comes into play “only” on a finding 

of scienter. The provisions under which the money penalties were imposed, 12 U.S.C. 

§93(b) and 504, allow for the assessment of a penalty against any person “who violates” 

any of the underlying banking statutes, without regard to the violator’s state of mind. 

“Good faith” is considered by OCC in determining the amount of the penalty to be 

imposed, but a penalty can be imposed even in the absence of bad faith. The fact that 

petitioners’ “good faith” was considered in determining the amount of the penalty to be 

imposed in this case is irrelevant, as we look only to “the statute on its face” to determine 

whether a penalty is criminal in nature. Similarly, while debarment may be imposed for a 

“willful” disregard for the safety or soundness of an insured depository institution, 

willfulness is not a prerequisite to debarment; it is sufficient that the disregard for the 

safety and soundness of the institution was “continuing.”§1818(e)(1)(C)(ii). 

Fourth, the conduct for which OCC sanctions are imposed may also be criminal (and 

in this case formed the basis for petitioners’ indictments). This fact is insufficient to 

render the money penalties and debarment sanctions criminally punitive, particularly in 

the double jeopardy context. See United States v. Dixon, 509 U.S. 688 (1993) (rejecting 

“same-conduct” test for double jeopardy purposes). 

Finally, we recognize that the imposition of both money penalties and debarment 

sanctions will deter others from emulating petitioners’ conduct, a traditional goal of 

criminal punishment. But the mere presence of this purpose is insufficient to render a 

sanction criminal, as deterrence may serve civil as well as criminal goals. For example, 

the sanctions at issue here, while intended to deter future wrongdoing, also serve to 
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promote the stability of the banking industry. To hold that the mere presence of a 

deterrent purpose renders such sanctions “criminal” for double jeopardy purposes would 

severely undermine the Government’s ability to engage in effective regulation of 

institutions such as banks. 

In sum, there simply is very little showing…that OCC money penalties and debarment 

sanctions are criminal. The Double Jeopardy Clause is therefore no obstacle to their trial 

on the pending indictments, and it may proceed.… 

STEVENS, J., concurring. 

…As is evident from the first sentence of the Court’s opinion, this is an extremely 

easy case. It has been settled since the decision in Blockburger v. United States, 284 U.S. 

299 (1932), that the Double Jeopardy Clause is not implicated simply because a criminal 

charge involves “essentially the same conduct” for which a defendant has previously 

been punished. Unless a second proceeding involves the “same offense” as the first, there 

is no double jeopardy. The two proceedings at issue here involved different offenses that 

were not even arguably the same under Blockburger. 

Under Blockburger’s “same-elements” test, two provisions are not the “same offense” 

if each contains an element not included in the other. The penalties imposed on the 

petitioners in 1989 were based on violations of 12 U.S.C. §84(a)(1) and 375b and 12 CFR 

§31.2(b) and 215.4(b). Each of these provisions required proof that extensions of credit 

exceeding certain limits were made, but did not require proof of an intent to defraud or 

the making of any false entries in bank records. The 1992 indictment charged violations 

of 18 U.S.C. §371, 656, and 1005 and alleged a conspiracy to willfully misapply bank 

funds and to make false banking entries, as well as the making of such entries; none of 

those charges required proof that any lending limit had been exceeded. Thus, I think it 

would be difficult to find a case raising a double jeopardy claim that would be any easier 

to decide than this one.… 

Despite my disagreement with the Court’s decision to use this case as a rather lame 

excuse for writing a gratuitous essay about punishment, I do agree with its reaffirmation 

of the central holding of Halper,[which held] that sanctions imposed in civil proceedings 
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constituted “punishment” barred by the Double Jeopardy Clause. Those holdings 

reconfirmed the settled proposition that the Government cannot use the “civil” label to 

escape entirely the Double Jeopardy Clause’s command, as we have recognized for at 

least six decades. That proposition is extremely important because the States and the 

Federal Government have an enormous array of civil administrative sanctions at their 

disposal that are capable of being used to punish persons repeatedly for the same offense, 

violating the bedrock double jeopardy principle of finality.… 

BREYER, J. concurring. 

…I would not decide now that a court should evaluate a statute only “on its face,” 

rather than assessing the character of the actual sanctions imposed. Halper involved an 

ordinary civil-fine statute that as normally applied would not have created any “double 

jeopardy” problem. It was not the statute itself, but rather the disproportionate relation 

between fine and conduct as the statute was applied in the individual case that led this 

Court, unanimously, to find that the “civil penalty” was, in those circumstances, a second 

“punishment” that constituted double jeopardy.…It seems to me quite possible that a 

statute that provides for a punishment that normally is civil in nature could nonetheless 

amount to a criminal punishment as applied in special circumstances. And I would not 

now hold to the contrary.… 

NOTES 

1. Double jeopardy and civil sanctions: majority position. If the government seeks a 

penalty in a civil proceeding, it can be instituted after a criminal conviction, before a 

criminal conviction, or indeed in the absence of any criminal conviction or criminal 

charges. The possibility of facing two separate proceedings raises the concern that the 

government will pursue a second “punishment” for a crime if it is dissatisfied with the 

punishment after the first set of proceedings. Nevertheless, in Hudson the U.S. Supreme 

Court decided that civil penalties usually do not constitute “punishment” for purposes of 

the double jeopardy clause of the Eighth Amendment. As a result, there is no double 

jeopardy bar to the government’s bringing both criminal charges and civil forfeiture 

proceedings based on the same conduct or transaction. See also United States v. Ursery, 
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518 U.S. 267 (1996) (civil in rem forfeiture proceedings are not punishment for double 

jeopardy purposes). 

2. Choice of proceedings. While the government’s ability to pursue both criminal and 

civil sanctions (or criminal fines and civil money penalties) is now clearly accepted, this 

was not always the case. For an early survey of the issues, see Walter Gellhorn, 

Administrative Prescription and Imposition of Penalties, 1970 Wash. L.Q. 265. 

Defendants might worry that the government will use civil proceedings as an insurance 

policy against an unfavorable outcome in the criminal process. For instance, if the 

government fails to obtain a conviction or the court imposes a sentence unsatisfactory to 

the prosecutor, the government could try to obtain a more favorable outcome by pursuing 

civil charges. Can courts prevent this sort of manipulation by insisting that the civil 

proceedings commence before the verdict or sentence in the criminal case? See Mary M. 

Cheh, Constitutional Limits on Using Civil Remedies to Achieve Criminal Law 

Objectives: Understanding and Transcending the Criminal-Civil Law Distinction, 42 

Hastings L.J. 1325 (1991); Kenneth Mann, Punitive Civil Sanctions: The Middleground 

Between Criminal and Civil Law, 101 Yale L.J. 1795 (1992). The government also might 

use the relatively broad discovery devices of civil litigation to get around the barriers 

built into discovery for criminal proceedings. 

In the corporate context, the federal government may be inclined to threaten an entity 

with criminal prosecution in an attempt to leverage large civil payments. This is the case 

when similar statutes allow for criminal and civil fines. Whether a criminal or a civil 

proceeding is preferable against a corporation may be debatable, especially if the 

wrongdoing is limited to a handful of employees rather than being indicative of 

widespread corruption. See Elizabeth K. Ainslie, Indicting Corporations Revisited: 

Lessons from the Arthur Andersen Prosecution, 43 Am. Crim. L. Rev. 107 (2006). 

3. The publicity alternative. Consider this alternative to criminal proceedings: After 

the end of apartheid in South Africa, the government established the Truth and 

Reconciliation Commission to create some accountability and public disclosure for many 

acts of public wrongdoing during the earlier era. The commission did not impose criminal 

sanctions, but its proceedings and findings received intense public attention. Perpetrators 
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of apartheid crimes who did not appear before the commission could end up in front of a 

criminal court—and all perpetrators could still face criminal charges before an 

international or non-national tribunal. In what situations is intense public scrutiny and 

debate an acceptable alternative to criminal punishments? To what extent should a 

country be allowed to opt for forgiveness instead of criminal sanctions for serious 

offenses, such as apartheid, torture, or crimes against humanity? See Eric Blumenson, 

The Challenge of a Global Standard of Justice: Peace, Pluralism, and Punishment at the 

International Criminal Court, 44 Colum. J. Transnat’l L. 801 (2006). 

4. Drug taxes. A majority of states impose taxes on illegal drugs or on those who 

distribute them. The statutes typically require any possessor of a controlled substance to 

purchase “tax stamps” for each ounce of the controlled substance. Some of the drug tax 

statutes apply regardless of whether the owner of the controlled substance was ever 

arrested or convicted. In Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 

767 (1994), the Supreme Court held that such a drug tax might qualify as an additional 

“punishment” for conduct; the double jeopardy bar means that the tax cannot be used in 

conjunction with a criminal prosecution. The Court described the statute and its reasons 

as follows: 

Montana’s Dangerous Drug Tax Act…imposes a tax “on the possession and storage of 

dangerous drugs,” and expressly provides that the tax is to be “collected only after any state or 

federal fines or forfeitures have been satisfied.” The tax is either 10 percent of the assessed 

market value of the drugs…or a specified amount depending on the drug ($100 per ounce for 

marijuana, for example, and $250 per ounce for hashish), whichever is greater. [At] the time of 

arrest law enforcement personnel shall complete the dangerous drug information report as 

required by the department and afford the taxpayer an opportunity to sign it. If the taxpayer 

refuses to do so, the law enforcement officer is required to file the form within 72 hours of the 

arrest.…The taxpayer has no obligation to file a return or to pay any tax unless and until he is 

arrested.… 

Whereas fines, penalties, and forfeitures are readily characterized as sanctions, taxes are 

typically different because they are usually motivated by revenue-raising rather than punitive 

purposes. Yet at some point, an exaction labeled as a tax approaches punishment, and our task 

is to determine whether Montana’s drug tax crosses that line. 
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We begin by noting that neither a high rate of taxation nor an obvious deterrent purpose 

automatically marks this tax a form of punishment.…A significant part of the assessment was 

more than eight times the drug’s market value—a remarkably high tax. That the Montana 

legislature intended the tax to deter people from possessing marijuana is beyond question.… 

Other unusual features…set the Montana statute apart from most taxes. First, this so-called 

tax is conditioned on the commission of a crime. [The] assessment not only hinges on the 

commission of a crime, it also is exacted only after the taxpayer has been arrested for the 

precise conduct that gives rise to the tax obligation in the first place.…The Montana tax is 

exceptional for an additional reason. Although it purports to be a species of property tax—that 

is, a “tax on the possession and storage of dangerous drugs”—it is levied on goods that the 

taxpayer neither owns nor possesses when the tax is imposed. Indeed, the State presumably 

destroyed the contraband goods in this case before the tax on them was assessed. 

Id. at 770, 778-783. The Court concluded that the imposition of the drug tax in Montana 

constituted “punishment” and therefore created a double jeopardy bar that prevented the 

state from bringing criminal charges for possession of drugs. 

State tax provisions have withstood some, but not all, challenges under various 

provisions of state constitutions. The state courts have split when deciding whether their 

statutes violated the state or federal rules against double jeopardy. The statutes surviving 

a double jeopardy challenge are usually different from the Montana statute in Kurth 

Ranch because they provide for collection of the tax and punishment of violators even 

when there is no prosecution or conviction for other narcotics violations. See Covelli v. 

Commissioner of Revenue Services, 668 A.2d 699 (Conn. 1995). 

5. Driver’s license. Persons who are arrested for driving while intoxicated often lose 

their driver’s licenses in administrative hearings and are convicted of a crime in separate 

criminal proceedings. The defendants sometimes claim that the two proceedings amount 

to double jeopardy. Such arguments have failed in about 30 states and have succeeded in 

almost 20 (mostly in the intermediate appellate courts). Compare State v. Young, 544 

N.W.2d 808 (Neb. 1996) (no double jeopardy violation) with State v. Gustafson, 668 

N.E.2d 435 (Ohio 1996) (double jeopardy violation). How might you argue that the loss 

of a driver’s license is different from civil in rem forfeiture of assets? Should the legal 



Page 10-73 
 

analysis change if the government is threatening to remove some other form of license, 

such as a license to practice medicine or law? 
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